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Upon the affidavit of Robert A. Ficalora, sworn to on November 21st, 2000, and the supporting

documents attached thereunto, it is hereby

ORDERED, that defendant town board government of the Town of East Hampton show cause

before this court at the Courthouse at 45 Monroe Place, Brooklyn, New York, at 9:30 a.m. on

________________________, 200_ why an order should not be entered in this action enjoining

and restraining it from approving or permitting any further subdivision of, or new construction

upon , lands in Montauk, or construction or improvement upon Montauk lands by said Town,

until trial, absent a showing of an incorporated or chartered basis for its claim of jurisdiction.

LET SERVICE of a copy of this order, and of the papers upon which is based, by service by

United States express mail (overnight) to all defendants, attorney for the town board government

of the Town of East Hampton on or before _______________________, 200__ be deemed

sufficient service thereof.

This order is entered by this court this ______________________, 200__ and shall upon

presentation be entered in the office of the clerk.

Enter:

Robert A. Ficalora as assignee of Montauk Friends of
Olmsted Parks, inc., a not-for-profit corporation established

under the laws of the State of New York
Plaintiff,

- against -

The town board government of East Hampton
and

Sunbeach Montauk II, inc., as claimant fee title holder to the
Hither Plain Reservation and Bathing Reservation properties

in Montauk.
Defendants.
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STATE OF NEW YORK }

} ss:

COUNTY OF SUFFOLK }

Robert A. Ficalora, duly sworn, deposes and says:

I represent the Montauk Friends of Olmsted Parks/Montauk Trustee corporation

pro se upon legal authorization by resolution of assignment by the Board of Directors of

said corporation dated November 7th, 2000 (att. A). The above shown caption is as filed

and is to be used upon all orders entered or published by this court.

This affidavit is made in support of an order to show cause (OSC) submitted

accompanying a motion for reconsideration of the October 23rd, 2000, decision and

order in the above captioned matter. The OSC asks defendants to show cause why an

orders stopping new subdivision and construction upon lands in Montauk should not

be entered.
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Robert A. Ficalora as assignee of Montauk Friends of Olmsted
Parks, inc., a not-for-profit corporation established under the

laws of the State of New York
Plaintiff,

- against -

The town board government of East Hampton
and

Sunbeach Montauk II, inc., as claimant fee title holder to the
Hither Plain Reservation and Bathing Reservation properties

in Montauk.
Defendants.
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In addition to my knowledge in this and related matters at law (set forth in the

affidavit in support of the motion) I have good knowledge of three historic legal actions

involving Montauk proprietors’ rights. These are:

• Henry P. Hedges, et. al.(Proprietors of Montauk) v. The Trustees of the

Freeholders and Commonalty of the Town of East Hampton (N.Y. Supreme,

citation unknown, 1851), and,

• Robert M. Grinnell and Sophie, his wife against Edward M. Baker and others,

(N.Y. Supreme, citation unknown, 1879), and

• Pharaoh v. Benson, et.al. 69 Misc. Rep. 241 [N.Y. Supreme, Suffolk Co., 1910],

affirmed 164 App.Div 51, affirmed 222 N.Y. 665).

Although the records have been removed from the Suffolk County Clerk’s office,

the first two cases are extensively covered in the Trustee Records and also the book

entitled “Montauk” published in 1925 by authority of the East Hampton Town Meeting,

(a copy of which accompanies these papers as Exhibit A). The record on appeal in

Pharaoh has been on limited availability to deponent in the East Hampton library and

at the Brooklyn Historical Society.

Simple questions are asked of the defendant in the OSC :

• does the Town Board have a legal charter to substantiate its claim of jurisdiction?

• does either the State of New York or the Town of East Hampton have any claim of

fee title to the lands beneath the state right-of-way upon which there is now

substantial construction in progress (for a recreational park)?

If the orders requested are entered due to lack of good cause shown, this matter

will be positively remanded to the trial court before Justice Robert Webster Oliver, J.S.C.

in Riverhead, Suffolk County.
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REQUEST FOR PRELIMINARY INJUNCTION UPON FURTHER
SUBDIVISION AND CONSTRUCTION UPON MONTAUK LANDS.

For taking away our charters, abolishing our most valuable laws, and
altering, fundamentally, the forms of our government

- Declaration of Independence

The wording of the order requested in the OSC is why an order should not be

entered against the Town of East Hampton:

“enjoining and restraining it from approving or permitting any further

subdivision of, or new construction upon , lands in Montauk, or construction or

improvement upon Montauk lands by said Town, until trial absent a showing of

an incorporated or chartered basis for its claim of jurisdiction..”

On June 26th, 1851, a preliminary injunction was issued by this court upon

defendant in the matter of Henry P. Hedges, et. al., (Proprietors of Montauk) v the

Trustees of the Freeholders and Commonalty of the Town of East Hampton (att. B).

The Trustees, who remain the only incorporated government of East Hampton

(as established by the 1686 patent and charter), were subsequently found guilty of the

usurpation of the Montauk proprietors’ franchises for general Town purposes. The

court subequently ordered the Trustees (ie. Town of East Hampton) to release all corporate claim

to Montauk (att. B). Montauk, left without government by this order, was incorporated

the State Assembly on April 2nd, 1852 (Chapter 139).

In 1851 order, this court ordered the Town of East Hampton to pay back thirteen

years worth of revenue taken from Montauk and to do so by taxing. From 1852 until at

least 1911 the Town of East Hampton had no apparent involvement in Montauk affairs.

By reorganizing the Town government under the 1909 Town Law of the State of

New York and by taking advantage of unfortunate circumstances within the Benson

Estate after the death of Mary Benson, the Town of East Hampton unlawfully retook
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control of Montauk. In effect, the town board government of East Hampton is a State

and County supported racketeering operation established to unlawfully take Montauk’s

jurisdiction and to usurp the proprietors’ franchise.

By the terms of the patent, of which the proprietors of Montauk are successors in

interest, the Town of East Hampton does not have the power to assess or collect

Montauk’s taxes, to determine Montauk’s land use or its allocation of fresh water

resource, or to have any municipal role in Montauk whatsoever. The injury to the

interests of the proprietors of Montauk has been substantial.

What brings urgency to the order to show cause, however, is the injury occurring

to the Proprietors’ interests at this time. At Point VI of the opening brief on appeal,

deponent argues that there are significant properties that are burdened with

proprietors’ rights in Montauk which wholly encumber the them. I will focus on the

clearest and most urgent of the proprietors’ claims which is threatened in the Hither

Woods/Hither End of Montauk.

Please find attached as attachment C a portion of the “Guide Map of

Wompenanit, Hither Hills, and Hither Woods”, dated 1905, prepared by the firm of

Olmsted Brothers for the Benson Estate (Courtesy: National Park Service). Notice the

“Division Line” between the Hither Woods and Hither Hills. The division line is given

meaning by a 1661 deed and Wallace Tooker’s 1912 book “Indian Place Names on Long

Island (Tooker).

The Pond was the eastern limit of the grant, and the exact line was defined by a

fence, which the Indians by the terms of the deed were “to secure on ye south side

of ye aforesaid pond from all cattle, during the time that their corn is on the

ground.” A fence still stands, as it has done for the past two hundred years, on the

same line” Tooker (1912), p. 85 (emphasis added)
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The precision demonstrated by the Olmsted firm in its surveying and contouring of its

maps of Montauk was exceptional and their placement of the division line,

contemporaneous with Mr. Tooker’s observation, is logical and beyond reproach.

According to the 1661 deed, also known as “ye deed of guift”, all lands to the

west of the line were to be held as “free commonage” by the proprietors and their heirs,

successors and assigns forever. To wit:

“To have and to hould ye same as free commonage to bee ordered and disposed of

for ye benefit of ye aforesaid Inhabitants of Easthampton themselves their heirs

executors, adjnjstrators and assignes for ever (”Montauk”, p.27)... And yet ye

Indians of Muntaucut shall have libertie if they see cause to set their houses upon

Muntaucut land west ward of ye said pond, and to have firewood from time to

time on ye foresaid land (”Montauk”, p.28, emphasis added.) (att. D)

A subsequent agreement between the Indians and the proprietors of Montauk

dated March 3rd, 1702-3, resettked the 1661 deed thus:

That the said Indians and their posterity after them shall have liberty to make use

of so much of that timber of the town’s on this side of Fort Pond as they shall

need to fence in their general field, after they have used all the fencing stuff that is

upon Northneck, if the English do not lay our that land into parcels or lotments

and improve same. (”Montauk”, p. 55-56) (att. E)

The division line is the northern boundary of the filed subdivision map of Hither

Hills. Many successor proprietors of Montauk had purchased land prior to the

Montauk tribe being declared extinct at trial in 1910. The Hither Woods, however, have

never been allotted by the proprietors. The common use of the Hither Woods property

is, like the reservations along the ocean, an appurtenance to Montauk proprietors’ land.

Hither Hills State Park is in the Nominick Hills section of the 1661 commonage.

A substantial portion of that Hither Woods acreage has remained undeveloped,

especially west of Fort Pond Bay. That is changing rapidly, however, with a

subdivision having been recently approved there. My title examiner, Daryl S. Lynch,
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informs me that Riverhead is currently being “swamped” by new subdivision plans in

Montauk and the lands adjoining Hither Hills State Park within the Hither End of

Montauk are currently a bee hive of construction activity.

A right of way established for the Montauk State Parkway to bypass the Benson

Reservation area and the commercial district to remove unnecessary traffic is currently

under development by the Town of East Hampton as a recreational facility. Although

parts of the right of way have already been somehow subdivided and sold, neither the

Town nor the State of New York have claimed ownership of the land.

Also attached is a 1997 resolution attempting to protect Montauk’s fragile and

threatened fresh water resource (att. F). Neither the Town of East Hampton nor the

Suffolk County Water Authority, inc., can make any claim of jurisdiction over its use

and allocation and they have greatly overburdened and inequitably allocated our very

precious fresh water resource in order to support further development.

The current rush of activity is, in my opinion, clearly fed by deponent’s inability

to be successful in his pleas to this court. Your deponent begs the court that the motion

for reconsideration and this Order to Show Cause be granted together with such other

and further relief as the court deems equitable and just.

___________________________________

Robert A. Ficalora

Sworn to before me this

_____ day of November, 2000

__________________________________

Notary Public
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Robert A. Ficalora as assignee of Montauk Friends of
Olmsted Parks, inc., a not-for-profit corporation established

under the laws of the State of New York
Plaintiff,

- against -

The town board government of East Hampton
and

Sunbeach Montauk II, inc., as claimant fee title holder to the
Hither Plain Reservation and Bathing Reservation properties

in Montauk.
Defendants.

Affidavit of Service

Case No.

99-02065

Supreme Court of the State of New York
Appellate Division : Second Judicial Department

Robert A. Ficalora does swear under the penalty of perjury that I did send a copy of the Motion

for Reconsideration and the proposed Order to Show Cause by enclosing same in a sealed

postpaid envelope and depositing them with the United States Postal Service on this twenty first

day of November, 2000, addressed to:

_______________________________

Robert A. Ficalora

Sworn to before me this

_____ day of November, 2000

__________________________________

Notary Public

ESSEKS, HEFTER & ANGEL,

ESQS.

Attorneys for

Sunbeach Montauk Two, inc.

108 East Main Street

P.O. Box 279

Riverhead, New York 11901

CAHN, WISHOD & KNAUER

Attorneys for the town board

government of East Hampton,

425 Broad Hollow Road - Suite

315

Melville, N.Y. 11747

(516) 752-1600
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