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PETITIONER'S MOTION TO REARGUE MOTION No. 101 TO VACATE
COURT'S DECEMBER 18th, 2007 DISMISSAL ORDER.

AH parties please take notice: that upon the affidavit as Assignee of Robert

A. Ficalora and the affirmation of Jason B. Kolodny, Esq., the Exhibits thereto and

all prioi proceedings, on June 9th, 2008, at 10:00 a.m. at the Court of Appeals, 20

Eagle Street, Albany, New York, 12207> petitioner stall move for an order granting

leave to Reargue the high court's April 24th, 2008 denial of Petitioner's motion to

vacate it's December 18th, 2007 order dismissing this matter for want of prosecution.

Robert A. Ficalora
Supervisor and by assignment
MFOP/Montauk Trustee Corporation
Incorporated Township of Montauk
P.O. Box 2612, Montauk, NY 11954
(561) 840-0696
May 2* , 2008
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Attorney for Petitioner
21 Hereford Road
Great Keck, NY 11021
(516) 661-9418
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ASSIGNEE AFFIDAVIT AND AFFIRMATION OF COUNSEL

Affirmants Robert A. Ficalora, CEO and Assignee for petitioner, deposes

and does swear, and Jason B. Kolodny, Esq., attorney for petitioner, does affirm,

under the pains and penalties of perjury, in support of petitioner Incorporated

Township of Montauk’s motion for an order granting reargument of its motion to

vacate the December 18th 2007 order of this court dismissing this proceeding for

want of prosecution, that. 

1.)  Affirmants make this affirmation in support of petitioner’s motion for an 

order granting reargument of its motion to vacate the December 18th 2007 order of

this court dismissing this proceeding for want of prosecution; it is made in reliance

on their familiarity with the record in this matter, all prior proceedings, and the

ongoing efforts of the corporation.

2.) Subsequent to this courts order of May 6th, 2004 in the matter of People

v. Stuart Bennett Vorpahl, 2 NY3d 781(attached), and by the deliberated

resolutions of October 11th, 2004 of the board of directors of the corporate

petitioner herein, Mr. Ficalora was authorized and directed "to retain, work with

and have power to direct the attorney for the MFOP/Montauk Trustee Corporation"  

to bring the matters presented herein back to this court and was recently assigned 

to sign papers and appear before the court should we get a hearing. 
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3.) This court issued a decision and order dated April 24th, 2008, denying

petitioner's motion to vacate and the May 4th, 2007 final determination of the

Appellate Division was left without review and unchanged. Appellant asserts this

circumstance will continue grievous injury to the Constitution and Laws of the

State of New York and to Montauk’s freeholders and residents and to all of the

citizens of the State of New York.

Appellant asks the court to exercise its discretion

Neither the decision and order of 18 December 2007 dismissing this matter

for failure to prosecute  nor the 24 April 2008 order dismissing the motion to

vacate that order were for constitutional or statutory violations. Appellant’s motion 

to vacate did not argue that it was not in violation of section 500.16(a) (or

500.12(b)) of the court’s rules, and there were no applicable statutes at issue.

Instead, in filing its motion to vacate appellant pleaded that the personal activities

and hardships of the corporation’s executive charged with controlling and directing 

the litigation, Mr. Robert A. Ficalora, prevented the timely prosecution of the

appeal to the satisfaction of this court. The motion to vacate, therefore, did then, as 

now, appeal to the court’s discretion in applying its rules.

ASSIGNEE AFFIDAVIT AND AFFIRMATION OF COUNSEL
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The Court’s inquiries

The court’s discretion appears reflected in recent correspondence initiated

on its behalf by Deputy Clerk Mr. Richard A. Reed dated February 27th and March

10th of 2008: the court moved beyond the court’s rules to the review of statutory

and Constitutional questions. 

The court’s February 27th letter asked two questions: 1.) whether the court

has subject matter jurisdiction with respect to the timeliness of the appeal (CPLR

5513, 5514), and 2.) whether a substantial constitutional question is directly

involved to support an appeal taken as of right (CPLR 5601[b]). 

The court’s March 10th letter only asked whether the Appellate Division

order finally determined the matter within the meaning of the Constitution. 

Timeliness and CPLR 5513, 5514

With regard to the timeliness of the appeal, your appellant humbly submitted 

that this matter was irregularly and clumsily handled and that the irregularities are

such that no Notice of Entry rendered the instant appeal untimely pursuant to

CPLR 5513, 5514.

ASSIGNEE AFFIDAVIT AND AFFIRMATION OF COUNSEL
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Constitutional questions directly involved supporting an
appeal taken as of right (CPLR 5601[b])

The Notice of Appeal filed on October 5th, 2007 was as of right, on

Constitutional grounds, in that “there is directly involved the construction of the

Constitution” of the State of New York (CPLR §5601[b] [1]; N.Y. Const Art. VI

§3[b][1]).

The central Constitutional questions involved in this matter
are: 

1.) Is Chapter 2 of the Laws of 1691 protected by New York Const.

Article I §14?

2.) Does the legislature have the authority to extinguish

charter-granted rights that survived the Constitution of the State of

New York?

3.) What entity is constitutionally entitled to discharge governmental

functions in the Town of Montauk?

4.) Did the 1686 Dongan Patent cede governing authority to the

freeholders and residents of Montauk (through their trustees) to

govern Montauk, and did this right survived under the Constitution of

the State of New York?

ASSIGNEE AFFIDAVIT AND AFFIRMATION OF COUNSEL
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5.) Did Chapter 64 of the laws of 1788 affirm the towns established

by the Dongan Patents by requiring the freeholders and residents of

the towns of New York to assemble in Town Meeting?

6.) Have alterations and modifications been made to the NY

Constitution that could lawfully give the NY legislature authority to

abrogate rights granted through the colonial Charters? 

7.) Is Chapter 2 of the Laws of 1691 holding violations of the rights

of freeholders under colonial charters such as the Dongan Patent

enforceable against the New York State government as successor to

the king protected under NY Const. Article I §14?

8.) Is the Town Law of 1909 by which the legislature claimed

jurisdiction over the local governance of the freeholders (property

owners) of New York adverse to the Charters, Chapter 2 of the laws

of 1691 and NY Const. Art. I §15 Constitutional?

9.) Does the “Town Board” entity of the Town of Easthampton

legally exist and was its imposition in Easthampton and Montauk

under the 1909 Town Law constitutional?

10.) Were alterations to the NY Constitution including the purported

1962 repeals of Article 1 §§ 10, 13 & 15 and the validity of the

immediately subsequent addition of Article IX pertaining to home rule 

powers constitutional?
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11.) Did the purported repeal of Article I § 15 relieve the State of New

York from the Constitutional enforcement of its contractual

obligations?

12.) Is the NY Assembly’s claim to possess, or to create unto

themselves, authority to override the discharge of governing powers

under the colonial Charters Constitutional under either the state or

federal constitutions (NY Const. Art. I §15. US Const. contracts

clause, Dartmouth College case)?

13.) Did the Appellate Division order of May 4th, 2007 finally

determined the matter within the meaning of the Constitution?

14.) Are the rights of Montauk’s freeholders (proprietors) and the

juridical status of their trustee corporation legally and constitutionally

protected?

Any and all of the above are substantial constitutional questions directly

involved that support an appeal as of right pursuant to CPLR 5601(b) (1).

The Appellate Division order of May 4th, 2007 finally
determined the matter within the meaning of the Constitution

This matter was transferred to the Appellate Division by order of this court

dated October 27th 2005 on the ground that a direct appeal does not lie when
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questions other than the constitutional validity of a statutory provision are involved 

(Chapter 2 of the laws of 1691; NY Const. Art. VI §§3[b] [2], 5[b]; CPLR 5601[b]

[2]). 

Appellant maintained that the Appellate Division was constrained by this

court’s transfer order to determine those other questions in order for this court to

take jurisdiction in this case. It was with this understanding that its decision of

May 4th, 2007 was entered. 

Most of the central Constitutional questions listed above were finally

determined as a matter of law. These include:

1686 Dongan Patent ignored

Ignoring the 1686 Dongan Patent, the Appellate Division held that: 

“Petitioner has no standing to bring this proceeding (citation omitted).    
The petitioner, “Town of Montauk, Inc.,” is not an established
corporation, since it has filed no incorporation papers with the
Department of State (citations omitted).”

This Appellate holding finally determined that Montauk cannot assert its

rights through constitutionally protected colonial charters when it suffers from an

illegal, unconstitutional and despotic legislative imposition.

ASSIGNEE AFFIDAVIT AND AFFIRMATION OF COUNSEL
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Appellant has fully and humbly submitted to the court's jurisdiction and

does pray that the court will exercise it's discretion, reverse it's December 18th

decision and order, take jurisdiction, hear this important matter and reverse the

Appellate decision of May 4th, 2007.

NY Constitution Article IX imposed

NY Const. art. IX  was enacted on an emergency basis  by the legislature

immediately subsequent to the purported 1962 repeal of NY Const. Art I § 15.  The 

Appellate holding in support of legislature’s conquest of Montauk's jurisdiction: 

“Petitioner’s contention that the Town of East Hampton is not a
legitimate governing entity is without merit. A municipal corporation is
a political subdivision of the State having only the authority delegated to 
it by the State (see NY Const, art IX).”

When the State of New York was established by the Constitution of 1777,

the town of Easthampton had already existed for more than 110 years. The 1777

Constitution clearly and expressly protected pre-existing colonial charters, and

they remained protected until the purported repeals of 1962. 

Clearly “there is directly involved the construction of the Constitution” of

the State of New York (CPLR §5601[b] [1]; N.Y. Const Art. VI §3[b] [1]). The
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Appellate Division’s reliance on N.Y. Const. Art. IX to justify acts of legislative

conquest should be reversed.

Illegal and unlawful conquest supported

The Town of Easthampton has two governments, the Trustees of the

Freeholders and Commonalty of the Town of Easthampton created by the 1686

Dongan Patent and a town board entity operating under the 1909 Town Law that

has never been legally established. 

The Appellate decision attempts to make legal the legally fictitious town

board entity in East Hampton which was established in violation of NY Const. Art. 

I sect. 15, violates Chapter 2 of the laws of 1691and unlawfully imposed upon

Montauk lands: 

“Chapter 64 of the Laws of 1788 established the Town of East Hampton, 
specifically including Montauk. The Town of East Hampton is therefore
a legitimate municipal corporation with the authority to govern
Montauk (see Town Law §2).

Chapter 64 of the Laws of 1788 set boundaries for the Towns in New York,

but incorporated no town and dissolved no juridical entity previously created by

patent or charter. Indeed, it included contrary language:

"That none of the bounds or lines of the Act assigned for the limits of any
or either of the said towns, shall be deemed to take away, abridge,
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destroy or affect, the right of title of any person, or persons, body politic
or corporate, in any manner or by any means whatsoever, nor be
deemed, taken or construed as a confirmation of the bounds or the rights 
of a patent or patents whatsoever.

The freeholders and inhabitants of each and every of the said towns…
who are or shall be qualified by law to vote at town meetings, shall
forever hereafter have the Full power and authority and they are hereby
directed and required to assemble together and hold town meetings..."

The occupying British forces had only withdrawn from the towns of Suffolk

County in 1783, and they had begun to re-establish their town meeting

governments and celebrate the centennial anniversaries of the Dongan patents that

had incorporated each of their towns and were now protected under the new

Constitution of the State of New York.

There was, however, significant contention due to the proposal a new

Constitution for the United States of America and Governor Clinton and most of

the legislature were opposed to its ratification. On January 26th, 1788 a letter was

published in Albany in the Independent Journal by James Madison under the name 

Publius [Federalist #45]. On March 7th, 1688 chapter 64 of the laws of 1788 may

have been signed into law by Governor Clinton in response to it. 

Your appellant believes and does maintain that the freeholders and residents

of the towns of Suffolk County assembled in Town Meeting under the Dongan
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Patents have sovereign jurisdiction in the making, administering and enforcement

of law under the jurisdiction of the Supreme Court of the State of New York.

The 1909 town law is challenged as an unconstitutional legislative

imposition upon these rights, made in violation of N.Y. Const. Art. I § 15 and of

Chapter 2 of the laws of 1691 (N.Y. Const. Art. I § 14). 

At present, the Appellate Division’s decision and order has finally

determined this issue as a matter of law and must be reversed.

Prior recognition by the court

This matter was brought pursuant to an order of this court subsequent to the

corporate appellant’s intervention in a criminal matter pertaining to legislative

claims of jurisdiction over Easthampton's fisheries (People v. Vorpahl (2 NY3d

781 [2004], attached). 

Mr. Vorpahl made constitutional arguments using both the State and Federal 

constitutions showing the Dongan Patent and the U.S. Supreme Court decision in

the matter of the Trustees of Dartmouth College v. Woodward. Mr. Vorpahl's

lengthy Memorandum is in the record in this case. 
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The papers interposed before the court in Vorpahl were numerous and

interesting, and the clear and unambiguous language of the order (attached) was

the reason for bringing this case back to this court. The Appellate Division,

however, strongly asserted a different reading of the court’s order:

“The Court of Appeals did not recognize it as a corporation, or as the
governing body of Montauk, in People v. Vorpahl (2 NY3d 781 [2004])”

The legal and constitutional rights of corporate appellant Incorporated

Township of Montauk have been, therefore, finally determined by the Appellate

order of May 4th, 2007 adverse to the clear and unambiguous language of this

court's order (cited above) and must be reversed.

Hearing denied

The court should know that no hearing has been had in open court at any

time or at any level in this matter, and that a petition signed by 56 Montauk

freeholders has been filed with the court for a hearing before you. There has also

been a press blackout in the media.

Under these circumstances, and understanding the seriousness of the

suppression of the sovereign liberties presented, you appellant is considering a

number of options to lawfully attain the rights presented before you, including the
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distribution of the attached revised 1775 General Association that was a unifying

preamble to the American Revolution in ths State of New York.

It is amazing that the complaints' that we present to this court today, are very

much the same as those presented in the original 1775 document. And so we, too,

have resolved never to become slaves.

Conclusion

Appellant does, therefore, seek reargument and does pray that the court

exercise it's discretion and vacate its December 18th 2007 order in order that die

court can take jurisdiction in this case, We also do pray for a hearing in open court

ID order that all of Momauk's Freeholders and Residents may. be in attendance, and

for such other and further relief as the court deems equitable and just.

Robert A. Fioalora
Supervisor and by assignment
MFQF/ Montauk Trustee' Corporation
'Incorporated Township of Montauk
P,Q« Box 26l2,.Momauk, NY 11954
(561) 840-0696

Sworn to before me
May 91,2008

ISJason B. Kblodny, Estj
21 Hereford Road
Grtsat Neck, MY 1.1021
(516)661-9418
May ̂ 2008
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Court of Appeals dismissal order, December 18th, 2007 
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Court of Appeals order denying motion to vacate, April 24th, 2008
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GENERAL ASSOCIATION

Adopted by the Trustees of the Freeholders and inhabitants of the Incorporated
Township of Montauk, on _________, the __th of __________, 2008, and transmitted for
signing to all of the Cities and Towns, and Counties in the State of New York.

Persuaded that the Salvation of the Rights and liberties of America, depends, under
God, on the firm union of its People, in a vigorous prosecution of the measures
necessary for its safety and the rule of law under our constitutions as originally drawn
and intended, and the use of the rights and liberties reserved to the People at Chapter
64 of the 1788 laws of the State of New York, and in the First and Second Amendments
to the Constitution of the United States of America; and convinced of the necessity of
preventing the Anarchy and confusion which attend the dissolution of the powers of
lawful Government, we, the Freemen, Freeholders and Inhabitants of the Town of
Montauk being greatly alarmed at the avowed design of the Legislature of the State of
New York to take away our Charters, abolish our most valuable Laws and alter
fundamentally the Forms of our Governments by imposing governments through
conquest under the pretext of unlawful statutes and alterations, amendments or
pretended repeals to the Constitution of the State of New York; we do pray for relief in
the matter of the Town of Montauk, Inc. v. Pataki, et al., affecting the sovereign rights of 
freeholders and residents of the Towns of Suffolk County established by colonial
charters, currently before the high Court of Appeals of the State of New York, and do, in 
the most Solemn manner, Resolve never to become Slaves, and do associate under all
the ties of Religion, honor and Love to our Country, to adopt and endeavor to carry into 
execution, for the time being, whatever measures may be recommended without let or
hindrance by the Trustees of the Incorporated Township of Montauk, or resolved upon
by a suitable state Convention, for the purpose of preserving our Constitutions, and
opposing the execution of the several arbitrary and oppressive acts of the legislature of
the State of New York, until a reconciliation, between the State of New York and its
freeholders and residents, on Constitutional Principles, (which we most ardently desire) 
can be obtained; and that we will in all things, follow the advice of our provisional
board of Trustees, respecting the purposes aforesaid, the preservation of Peace and
Good Order, and the safety of individuals and private property. 

These may certify that all persons in the Town of Montauk are to be approached to sign
the above Association, that are capable of bearing arms.

[The forgoing was adapted from the General Association of the Freemen, Freeholders,
and inhabitants of the city and county of New-York, on Saturday, the 29th of April,
1775, and was transmitted for signing, to all the counties in the Province of New York
(see: http://longislandgenealogy.com/append3.html#general). It was certified locally
as follows: “These may certify that every male in the Town of East-Hampton have
signed the above Association, that are capable of bearing arms. 
By Order of the Committee, JOHN CHATFIELD, Chairman.]
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