State of New York - Lourt of Appeals
Supreme Lourt of the State of New York

Robert A. Ficalora as assignee of Montauk Friends of
Olmsted Parks, inc., a not-for-profit corporation established
under the laws of the State of New York

Notice of
Plaintiff, Appeal (1)

- against -
A.D. 2nd 99-02065
The town board government of East Hampton Suffolk 98-14806
and

Sunbeach Montauk II, inc., as claimant fee title holder to the
Hither Plain Reservation and Bathing Reservation
properties in Montauk.

Defendants.

PLEASE TAKE NOTICE that on this fifth day of February, 2001, Robert A.
Ficalora, pro se, assignee and authorized representative of the Montauk Friends of
Olmsted Parks corporation under the laws of the State of New York, does herewith and
hereby notice an appeal to the Court of Appeals of the decision and order of the Second
Judicial Department of the Appellate Division dated October 23rd, 2000, on the ground
that the application of CPLR 321(a) as ground for dismissal is unconstitutional denial of
equal protection of the law under the Constitution of the State of New York and the
United States of America given the many assignments of the corporation’s cause shown
in the record (CPLR § 5601(b)(2), U.S. Constitution 14th Amendment, N.Y. Constitution

Article 1 § 11, See: Kamp v. In Sportswear, 39 A.D. 2d 869, revg for reasons stated in dissent

at App.. Term 70 Misc. 2d 898). The Appellate Division entered a decision and order
denying a motion for reconsideration or leave to appeal in the above matter on December

21st, 2000, which was served by mail by defendant’s counsel on January 8th, 2001.

Robert A. Ficalora, pro se
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Defendants.

PLEASE TAKE NOTICE that on this fifth day of February, 2001, Robert A.
Ficalora, pro se, assignee and authorized representative of the Montauk Friends of
Olmsted Parks corporation under the laws of the State of New York, does herewith and
hereby notice an appeal to the Court of Appeals of the decision and order of the Second
Judicial Department of the Appellate Division dated October 23rd, 2000, on the ground
that the Town of East Hampton's claim of jurisdiction over Montauk and the
constitutional repeals of Article 1 § 15 and Article 1 § 13 of the Constitution of the State of
New York is and were unconstitutional under the state and federal constitutions (CPLR §
5601(b)(1)). The Appellate Division entered a decision and order denying a motion for
reconsideration or leave to appeal in the above matter on December 21st, 2000, which

was served by mail by defendant’s counsel on January 8th, 2001.

Robert A. Ficalora, pro se
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Olmsted Parks, inc., a not-for-profit corporation established
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The town board government of East Hampton
and
Sunbeach Montauk II, inc., as claimant fee title holder to the
Hither Plain Reservation and Bathing Reservation
properties in Montauk.
Defendants.

Affirmation of
Service

A.D. Case No.
99-02065

I, Robert A. Ficalora, do affirm under the penalty of perjury that on February 5th,

2001, I did forward a copies of a Notice of Appeal (1) and Notice of Appeal (2) in the

above captioned matter by depositing same in a sealed postage paid envelope in the

care of the United States postal service to:

ESSEKS, HEFTER & ANGEL, ESQS.
Attorneys for Sunbeach Montauk Two, inc.
108 East Main Street - P.O. Box 279
Riverhead, New York 11901

CAHN, WISHOD & KNAUER

Attorneys for the town board government of East Hampton,

425 Broad Hollow Road - Suite 315
Melville, N.Y. 11747
(516) 752-1600

Robert A. Ficalora



CAHN WiSHOD & KNAUER, LLP
ATTORNEYS AT LAw
425 BROADHOLLOW ROAD, Surte 315
MELVILLE, NEW YORK 11747

(631) 752-1600
Fax: (631) 752-1555
RICHARD C. CAHN E-Maw: info@cahnwishod.com

EUGENE L. WiSHOD
Tobpp A. KNAUER

Brian T. EGaN

January 8, 2001

Mr. Robert A. Ficalora
P.O. Box 2612
Montauk, New York 11954

Re: Robert A. Ficalora v. The Town Board
Government of The Town of East Hampton
and Sunbeach Montauk II, Inc.

Docket No. 99-02065

Dear Mr. Ficalora:

We serve herewith Decision and Order on Motion of the Appellate Division, Second
Department, with notice of entry in connection with the above-entitled appeal.

Very truly yours,

-

C_/ Richard C. Cahn

RCC/pdm
Enclosure



SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION : SECOND JUDICIAL DEPARTMENT

3681G
U/mm

LAWRENCE J. BRACKEN, 1.P.
LEO F. McGINITY

DANIEL F. LUCIANO
SANDRA J. FEUERSTEIN, JI.

1999-02065

Robert A. Ficalora, etc., appellant, v
Town Board Government of East Hampton,
respondent, et al., defendant.

DECISION & ORDER ON MOTION

Motion by the appellant, in effect, for reargument of an appeal from an order
of the Supreme Court, Suffolk County, dated February 1, 1999, which was determined by
decision and order of this court dated October 23, 2000, or, in the alternative, for leave to
appeal to the Court of Appeals from the decision and order of this court.

Upon the papers filed in support of the motion and the papers filed in
opposition thereto, it is

ORDERED that the motion is denied.

BRACKEN, J.P., McGINITY, LUCIANO and FEUERSTEIN, 1J., concur.

James Edward Pelzer
Clerk

December 21, 2000
FICALORA v TOWN BOARD GOVERNMENT OF EAST HAMPTON



October 23, 2000

FICALORA v TOWN BOARD GOVERNMENT OF EAST
HAMPTON

SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION : SECOND JUDICIAL DEPARTMENT

2843B
U/hu

AD2d Argued - September 5, 2000
LAWRENCE J. BRACKEN, J.P.
LEO F. McGINITY
DANIEL F. LUCIANC
SANDRA J. FEUERSTEIN, JJ.
1999-02065
DECISION & ORDER

Robert A. Ficalora, etc., appellant, v Town Board Government of
East Hampton,

respondent, et al., defendant.



Robert A. Ficalora, Montauk, N.Y., appellant pro se.

Cahn Wishod & Knauer, LLP, Melville, N .Y. (Richard C. Cahn of
counsel), for respondent.

In an action, inter alia, for a judgment declaring that the title to
certain property held by the defendant Sunbeach Montauk II, Inc., is
invalid, the plaintiff appeals from an order of the Supreme Court,
Suffolk County (Underwood, J.), dated February 1, 1999, which
denied his motion for the court to recuse itself, and granted the cross

motion of the defendant Town Board Government of East Hampton
to dismiss the complaint .

ORDERED that the order is affirmed, with costs.

Absent a legal disqualification under Judiciary Law § 14, a Trial
Judge is the sole arbiter on the issue of recusal (see, People v
Moreno, 70 NY2d 403, 405; Fisk v Slye, 234 AD2d 983; see also,
Colburn v Blum , 233 AD2d 890). The plaintiff failed to
demonstrate that the Supreme Court erred in refusing to recuse itself
from the case. The plaintiff's dissatisfaction with the Supreme
Court's act of striking two provisions for temporary restraining
orders contained in a previous order to show cause, standing alone,
is insufficignt to demonstrate a basis for recusal.

The Supreme Court also properly dismissed the complaint. CPLR
321(a) provides, with exceptions not applicable here, that a
corporation or voluntary association shall appear by an attorney. A
corporation can validly assign a claim, even if the assignment is
undertaken to circumvent the statutory prohibition against a
corporation appearing for itself (see , Traktman v City of New
York, 182 AD2d 814, 815; Medical Facilities v Pryke, 172 AD2d
338). In this case, however, there was no valid assignment, as the
complaintexpressly stated that the plaintiff, who is not an attorney,
was designated to represent the corporation before the court for the
purposes for which the corporation was established (see, CPLR 321
[a]; see also, Montauk Friends of Olmstead Parks v Brooklyn
Historical Socy., 95 N'Y2d 821; Matter of Ficalora v Planning Bd.
of Town of E. Hampton, 94 N'Y2d 891; Hilton Apothecary v State
of New York, 89 NY2d 1024).

BRACKEN, J.P., McGINITY, LUCIANO and FEUERSTEIN, JJ.,
concur.

ENTER:
James Edward Pelzer

Clerk



Montauk Friends of Olmsted Parks, Inc.
P.O. Box 2612

Montauk, NY 11954

(631) 668-3119

email: trustees@montauk.com

Resolution of Assignment
11/7/2000

On November 7th, 2000, we, the undersigned board of directors of the
Montauk Friends of Olmsted Parks/Montauk Trustee corporation, having
convened and considered the common law of the State of New York as
established by in Kamp as assignee of AAA Stretch, inc., Appellant v. In
Sportswear, inc., Respondent 39 A.D.2d 869, 332 N.Y.S.2d 983,
reversing on dissenting opinion of Mr. Justice Lupiano, 70 Misc 2d 898,
899; 335 N.Y.S.2d 306, our past assignment of corporate causes before
the Supreme Court of the State of New York to our acting president
Robert A. Ficalora in attempted conformity with the law, and the decision
and order of the Appellate Division of the Supreme Court of the State of
New York entered on October 234, 2000, which dismissed our past
assignments as invalid, do herewith attest our

Resolve: that Mr. Ficalora is and for the present shall continue to be
assigned the power and responsibility to represent this corporation in all
of the corporation’s matters before the court including and especially its
pending cause in the matter of Robert A. Ficalora as Assignee of the
Montauk Friends of Olmsted Parks corporation vs. the town board

overnment of the Town of East Hampton, et. ano., filed with the Suffolk
County Clerk as cause no. 98-14806, and that he shall do so in return
for one dollar and other good and valuable consideration.

Steve ( Corwih Helen Ficalora

.

William Grimm Daniel Grimm
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PEAL from a . ¥ fo sue.
York, New York %omwmma of the Civil Court of the City of N
June 22, 1971, which muq Aonmmmwrmm S Waimax, Jr .HW Mu»o mM
summary .?mmE anted a cross motion b yJ.), re
. ent and denj > n by defendant f
to preclu d denied a motion by plainti or
de and to strike out the mmmm:mmw;m“mwwwm for an order
wer.

Herman A. K
»JN . ° Q3~Nw~. mmuﬁm:ﬁﬁn mﬁ
artin W. Fogel and Paul R. K nan omvmw ”.m%mw”wm:ﬁ Sehwartz
S ent.

Per Curiam. Th ;
. . € assi

poration t . gnment of a chose j :
ih mam:.—st Mﬂmﬁwmﬁwﬂm. M».oowro_%am, &amomow.um m%muwwmwwﬁ% om..n.
sonably suspect a uit in his individual name s who
us . y DT0 Se, 18 rea-
[a]) r ! S an attempted evasio g a
:m.,wwmmmmmﬂhwﬁs% ooa%onmro:m to appear vw‘_ M%omwww wa Amuvm.
is the sole ﬁoonmwowﬁqu:o%.mosu. defendant’s m«dw%mim Mwﬂuﬂmﬂﬂ

assignor , director and office .
o::?mi.*mwﬁwﬁwwmﬁ the purpose of the mmmmmamumgﬂ_m corporate
ing pro se. Nox MOOn%wﬁon:?:.o: against nowﬁoam:oﬁwm fo cir-
. il es he attempt ¢ appear-

might dissip: attempt to offer any . p
mmom S o m_n%wumw mwuc suspicion of an m:mbwww Momwwuﬁﬂ.: which
the public policy of Am_mdm. [a]) which we deem QMH e provi-
moters, 2 N Muouwmo this State. (See Oliner v s&&o%aio@ of
explanation the m:mww%_.o:ﬁm the absence of such m-mmumwwwm
~ in contravention of publ; 1s confirmed that the assignment i

tiff lacks legal ca pt y_o policy, hence invalid. ,EErm th 1ent 18
tif lacks legal capacity to suc. The order should be YAy
L

HP%?ZO J a. .
. 9, J. (dissenting). A
davits f iseenling ). part from {}
that :.omm_y_ﬁonmw to supply facts sufficient to “Mmmw%ﬂwﬁ ‘he aft-
of CPIR wmmﬁ:m“_”w «w‘.o_.o made to n:,ez::s:w the MMOMF@EN
'en ~5m a cor . 1s10ns8
pergo . poration f . "
#on, the motive for the assignments is H.S%M“Mw%%v%%m:m Ms
wartz

Al

transferred all of the 1
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7; Birdsall v. Read, 188 App.

v. Fletcher, 238 App. Div. 534, 55

Div. 46 ; Meisels v. Harris, Y. S. 24 655; Hoppe v. Russo-
Asiatic Bank, 200 App. Div.
Braunsberg, 5 A D 2d 564

136 N.
460, affd. 235 N. Y. 37; Wagner V.

). The assignments, patently valid,
interests of the assignor to the plaintiff

and he thereby acquired the right to enforee the claims by action
(General Obligations Law, § 13-105). Nor does public policy
require us to invalidate the assignments. Significantly, the
«tatuté” (CPLR 321, subd. [a]), does not extend the prohibition
against a corporation appearing for itself in our courts to an
assignee (cf. General Corporation Law, § 218). The objection
to a corporation appearing in person is that it is not a natural
person and must act through its agents; therefore, in legal
matters it must act through licensed attorneys. But when it
assigns its cause of action to a natural persom, for whatever
reason, the statute authorizes the latter to prosecute the action

in person.
1, therefore, dissent and v
of denying the cross motion and remitting the motions in ¢

to the court below for consideration and determination.

Gowp, J. P., and Quiny, J., concur in Per Curigm opinion;
Lupiaxo, J., dissents in memorandum.

Order affirmed, with $10 costs.

-
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Tn the Matter of Lroyp A. Hamitox, Jr., et al, Petitioners, v.
Hexry L. DiaMoxp, as Commissioner of Environmental Con-
servation of the State of New York, et al, Respondents.
urt, Special Term, Albany County, July 20, 1972.
Waters and watercourses — erection of seawall — Commissioner of Environ-
mental Conservation jssued permit for construction of geawall on Hudson

River; regulations of Commissioner implement Constitution and Environ-
w in regard thereto — reliance of Commissioner on

mental Conservation La
determination of acting central permit agent is E,ouaql.ngaannwaou was
not arbitrary.

1. Section 4 of article X1V
mental Conservation Law env
the State’s natural resources and the
defilerient and damage. The rules and

Environmental Conservation providing for the
a seawall on & portion of under water property in

implementations of the Stafe policy expressed therein.
9. The Commissioner's grant of & permit, relying up:
mit agent’s determination rather than that of a hearing o

of the Cominissioner.

Supreme Co

of the Constitution and scction 10 of the Environ-
ision the wise use, devclopment and control of
prevention of unreasonable depletion,
regulations of the Commissioner of
issuance of a permit to construct
the Hudson River are valid

on the acting central per-
fficer, is the determination
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complexity of the medical issues on trial. The charge in this
case was palpably inadequate.

Reversal is also warranted because the plaintiff's attorney
made several unfair comments during the course of his sum-
mation. If this were a case where liability had been shown
with any degree of clarity, these improper remarks probably
would have been attributed to excessive zeal and forgiven as
harmless. But in a case where the plaintiff has produced an
expert witness who is unconvincing at best, it was particularly
unbecoming for the plaintiff’s attorney to suggest that it was
the defendant’s expert who was “shading the truth”, or to
accuse the defendant’s expert of being the “hired gun”. Coun-
sel’s remark that the defendant’s expert’s “idea of truth and
Justice is that this is a game to be played” was likewise
improper. * ‘“When misconduct of counsel in * * * summation
so violates the rights of the other party to the litigation that
extraneous matters beyond the proper scope of the trial may
have substantially influenced or been determinative of the
outcome, such breaches of the rules will not be condoned’ ”
(Escobar v Seatrain Lines, 175 AD2d 741, 744, quoting Kohl-
mann v City of New York, 8 AD2d 598).

For the foregoing reasons, the judgment appealed from is
reversed, on the law, and as a matter of discretion, and a new
trial granted. Thompson, J. P., Bracken, Harwood and Coper-
tino, JJ., concur.

14 HEenry TrRakTMAN, Respondent, v City oF NEW YoRrk,
Appellant.—In an action to recover damages for breach of
contract, the defendant appeals, by permission, from an order
of the Appellate Term of the Supreme Court for the Second
and Eleventh Judicial Districts, dated June 21, 1991, which
affirmed an order of the Civil Court, Kings County (Fuchs, J.),
entered July 6, 1990, which denied the defendant’s motion to
dismiss the complaint pursuant to CPLR 3211 (a) (3).

Ordered that the order is afirmed, with costs.

Metropolitan Heat and Power Company, Inc., assigned to
the plaintiff, its employee, a claim for $12,000 against the
defendant. Thereafter, the plaintiff commenced this action to
recover on the claim. The defendant moved to dismiss the
complaint, claiming that the assignment violated Judiciary
Law § 489 and CPLR 321 (a). The Supreme Court denied the
motion and the Appellate Term affirmed.

We find that the defendant’s motion was properly denied.

Judiciary Law § 489 prohibits individuals who are directly or
indirectlv enraved in tha hncinace af rnllastinn and adivas

MEMORANDA, Second Dept., April, 1992 815

ment of claims from taking an assignment for the purpose of
bringing an action. Despite the fact that the plaintiff has
commenced litigation on several assigned claims, the evidence
presented fails to establish that the plaintiff is engaged in the
business of collecting claims or that the plaintiff took the
assignment for the purpose of bringing an action. .

Further, the assignment does not violate CPLR 321 (a),
which prohibits a corporation from appearing pro se. We find
that the statutory prohibition does not extend to an assignee
of a corporation, despite the fact that the assignment may
have been made to circumvent the statutory prohibition
against a corporation appearing pro se (see, Medical Facilities
v Pryke, 172 AD2d 338; Kamp v In Sportswear, 39 AD2d 869,
revg 70 Misc 2d 898, on dissenting opn at App Term).

Thus, we conclude that the assignment was valid, and the
defendants’ motion was properly denied. Thompson, J. P.,
Lawrence, Miller and Ritter, JJ., concur.

15 CuarrLes W. TurNER et al., Appellants, v FEDERATED
DEPARTMENT STORES, INC., Defendant, and OrBacH, INC., Re-
spondent. (And a Third-Party Title.)}~In a negligence action to
recover damages for personal injuries, etc., the plaintiffs ap-
peal from an order of the Supreme Court, Kings County
(Garry, J.), dated April 12, 1990, which granted the defendant
Orbach’s motion for summary judgment dismissing the com-
plaint insofar as it is asserted against it.

Ordered that the order is affirmed, with costs.

The plaintiff, a New York City police officer, responded to a
burglary call at an Abraham & Strauss store (hereinafter
A&S) located in Queens County where he allegedly sustained
personal injuries when he fell through an acoustical tile
ceiling. The A&S store is part of a shopping complex which
also houses an Orbach store, a common mall area, and a
parking garage.

The plaintiff contends that the defendant Orbach, Inc. re-
tained sufficient control of the premises to be held liable for
his injuries. Under the facts of this case, we find no basis for
imposing liability on Orbach, Inc., which did not occupy, own,
or control the property where the accident occurred (Balsam v
Delma Engg Corp., 139 AD2d 292). Consequently, the court
correctly granted summary judgment dismissing the com-
plaint as against Orbach, Inc. Eiber, J. P., O’Brien, Copertino
and Pizzuto, JJ., concur.

10 T a4l WA _Ld . 0 Cleiicie it A ciavee TY_utut h 2
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quantity of proof presented at trial with respect to the various
offenses.

We have reviewed the additional arguments raised on ap-
peal in defendant’s pro se supplemental brief and find them to
be without merit. Concur—Sullivan, J. P., Carro, Ellerin, Ross
and Kassal, JJ.

29 MebpicaL Faciuimies, INc., Appellant, v Joun W. PRYKE,
Respondent.—Order, Supreme Court, Bronx County (Anita
Florio, J.), entered February 22, 1990, which denied plaintiff-
appellant’s motion to vacate the CPLR 3404 dismissal of this
action, unanimously reversed, on the law, the facts, and in the
exercise of discretion, the motion is granted, and the matter is
restored to the trial calendar, with leave to Owen J. McCor-
mack to prosecute it pro se, without costs.

Plaintiff-appellant, Medical Facilities, Inc., a Bronx commu-
nity health care center operated by its owner and sole share-
holder, Owen J. McCormack, brought this action in July 1981
against its insurer, Underwriters At Lloyds, London, which
party was subsequently substituted by defendant-respondent,
John William Pryke. Plaintiff sought to recover pursuant to
an insurance policy in effect on July 21, 1975, when it sus-
tained losses due to a fire which caused extensive damage to
its premises. Although the insurer had satisfied plaintiff’s
property damage claim, it disclaimed liability for losses as-
serted under the “business interruption” and “rent” provi-
sions of the policy.

In a prior appeal to this Court, defendant challenged the
denial of its motion for summary judgment dismissing the
complaint on the grounds that there existed no triable issues
of fact and that the matter was time-barred under the statute
of limitations. The trial court’s denial of summary judgment
was sustained, both at this appellate level (95 AD2d 692) and
by the Court of Appeals (62 NY2d 716).

Following defendant’s appeals, depositions were conducted
and, on August 22, 1986, plaintiff served a note of issue and
certificate of readiness upon defendant, and the case was
placed on the trial calendar of May 6, 1987. By that date,
however, plaintiff’s attorney had withdrawn from the case,
and Owen McCormack appeared pro se on behalf of plaintiff to
request an adjournment so that he could retain counsel.
Before he was able to do so, however, McCormack was diag-
nosed as having cancer, and was required to undergo exten-
sive medical care, including surgerv.

MEMORANDA, First Dept., April, 1991 339

in making inquiries as to the status of the case, and he
wmmsﬁcm:% _mmn:mﬂ that it had Umm:.&mammmmm in May 1988, as
an abandoned case within the meaning of CPLR 3404.

At issue before this Court is the denial of goOo.aanw,m
motion to restore the case to the trial calendar. 5. ruling that
McCormack had failed to establish both the existence of a
meritorious cause of action and the absence of prejudice to
defendant, the IAS part did not determine s.rﬂ:m.n H.SnooT
mack had standing to appear on behalf of the plaintiff, ._uce
assumed, arguendo, this fact for the purpose of the motion.
Upon examination of this record, we conclude Ewﬁ McCor-
mack properly appeared, and that the IAS part improperly
denied the motion to vacate. .

The record contains an assignment of the corporate plain-
tif’s cause of action to its sole shareholder, Owen J. McCor-
mack. It is facially valid and we are unable to discern any
reason why it should not be honored. (See, Kamp v In Sports-
wear, 39 AD2d 869, revg for reasons stated in dissent at App
Term 70 Misc 2d 898.) o

With respect to whether plaintiff has established a meritori-
ous cause of action, as required for the vacatur of dismissal
pursuant to CPLR 3404 (see, Mamet v Mamet, 132 AD2d 479,
480), our examination of the record leads us to further con-
clude that plaintiff has met this burden. Hu_wi:m,m insurance
policy contained coverage for the ._owmmm claimed, .w:m ﬁ.r_m
Court’s prior affirmance of the denial of defendant’s motion
for summary judgment was predicated upon a determination
that there exist material triable issues of fact.

Moreover, we are unpersuaded that a different result is
mandated by plaintiff’s alleged failure to .m_m proofs of loss, an
argument defendant also raised in the prior appeal. H.uE.mchﬁ
to Insurance Law §172 (1) (now § 3407 [a]), an insured’s
failure “to furnish proofs of loss to the insurer * * * shall not
be deemed to invalidate or diminish any claim of such person
under [an insurance] contract, unless mc.or m:mc:ﬁ, T m.rw:
* * * give to such person insured a written notice that it or
they desire proofs of loss to be furnished by such person to

»

such insurer * * * fon] a suitable blank form or forms’.
(Emphasis added.)

The within insurer-defendant did not provide proof of loss
forms until 18 months after the fire, and those provided were
not blank, as required by statute, but filled in with amounts

considered inadequate by plaintiff.

10
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dice, that the age of this litigation is in part attributable to
defendant’s appeals, and that both the transcript of the depo-
sition of its now-retired representative and the insurance
contract which forms the basis for this litigation, are avail-
able. Concur—Milonas, J. P., Asch, Kassal and Rubin, JJ.

30 THE PeoPLE oF THE STATE oF NEw YORK, Respondent, v
SaNTOs SANCHEz, Appellant.—Judgment of the Supreme
Court, Bronx County (Phylis Bamberger, J.), rendered May 11,
1989, convicting defendant, after jury trial, of criminal sale of
a controlled substance in the third degree and criminal posses-
sion of a controlled substance in the third degree, and sentenc-
ing defendant to concurrent indeterminate terms of imprison-
ment of from two to six years, respectively, unanimously
affirmed.

The prosecutor’s comments on summation, challenged by
defendant on appeal, were by and large made in response to
statements made by defense counsel during summation and,
within the context of this case did not improperly diminish
the People’s burden of proof. In any event, any error was
cured by the trial court’s subsequent proper instruction to the
jury (see, People v Bojku, 156 AD2d 269, 270, lv denied 75
NY2d 964).

No objection was raised at trial to the prosecutor’s comment
in which he referred to a Jackie Gleason episode. Therefore,
any issue raised with respect thereto is not preserved for
appellate review. Were we to consider such statements, in the
interest of justice, we would find that the comments did not
exceed the bounds of permissible rhetorical comment (see,
People v Ramos, 168 AD2d 359) and were a fair response to
defense counsel’s charge that the People’s case was a fabrica-
tion (People v Soriano, 166 AD2d 187, v denied 76 NY2d 991).
Concur—Milonas, J. P., Ross, Kassal, Smith and Rubin, JJ.

31 THE PeoprLE oF THE STATE oF NEw YoORK, Respondent, v
EmiLio GonNzaLez, Appellant.—Judgment, Supreme Court,
Bronx County (Peggy Bernheim, J.), rendered on July 22,
1987, convicting defendant, upon a plea of guilty, of robbery in
the first degree and sentencing defendant to an indeterminate
term of imprisonment of 5 to 10 years, unanimously affirmed.

We are innercniaded that the centenrs imnncad wac nndnlv
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Further, defendant was sentenced in accordance with his
plea bargain and within statutory guidelines. "“Having re-
ceived the benefit of his bargain, defendant should be bound
by its terms.” (People v Felman, 141 AD2d 889, 890, /v denied
72 NY2d 918) Concur—Milonas, J. P., Ross, Kassal, Smith
and Rubin, JJ.

32 THE PeopLE oF THE STATE oF NEW YORK, Respondent, v
EmiLio GonzaLez, Appellant.—Judgment, Supreme Court,
New York County (Jerome Marks, J.), rendered on October 8,
1987, convicting defendant, upon a plea of guilty of two counts
of robbery in the second degree and sentencing defendant to
concurrent indeterminate terms of imprisonment of 11 to 414
years to run consecutive to a previously imposed judgment of
the Supreme Court, Bronx County (Peggy Bernheim, J.), con-
victing defendant of robbery in the first degree, and sentenc-
ing him to an indefinite term of imprisonment of 5 to 10
years, unanimously affirmed.

We are unpersuaded that the sentence imposed was unduly
harsh or severe. Taking into account, "among other things,
the crime charged, the particular circumstances of the individ-
ual before the court and the purpose of a penal sanction”, we
perceive no abuse of discretion warranting a reduction in
sentence. (People v Farrar, 52 NY2d 302, 305.)

Further, defendant was sentenced in accordance with his
plea bargain and within statutory guidelines. “Having re-
ceived the benefit of his bargain, defendant should be bound
by its terms.” (People v Felman, 141 AD2d 889, 890, Iv denied
72 NY2d 918) Concur—Milonas, J. P., Ross, Kassal, Smith
and Rubin, JJ.

33 THE PropLE OF THE STATE OF NEW YORK, Respondent, v
JUAN Diaz, Also Known as MiGUEL CaLiMANO, Also Known as
CaLiMano Diaz, Appellant.—Upon reargument, the decretal
paragraph of the decision and order of this court, entered
February 7, 1991, which reversed defendant’s conviction of
burglary in the second degree, criminal trespass in the second
degree and possession of burglar’s tools, and remanded for a
new trial, is unanimously vacated, and the following is substi-
tuted in its place: “Judgment, Supreme Court, New York
Countv (Alhert Williamc .I1 rondorod Jannawe 12 1400
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