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SUPREME COURT OF THE STATE OF NEW YORK

APPELLATE DIVISION SECOND DEPARTMENT
————————————————————————————————————————————————————————————————————— X A.D. Docket
TOWN OF MONTAUK, INC., No. 05-10912

Petitioner-Appellant,
- against -

THE HONORABLE GEORGE PATAKI, Governor of
The State of New York and, The People of the State of
New York Met in Assembly, and the TOWN BOARD
GOV’'T OF THE TOWN OF EAST HAMPTON, and
the TRUSTEES OF THE FREEHOLDERS AND
COMMONALTY OF THE TOWN OF
EASTHAMPTON, and THE SUFFOLK COUNTY
WATER AUTHORITY, INC., and THE COUNTY OF
SUFFOLK, and THE BROOKLYN HISTORICAL
SOCIETY, INC., and 511 EQUITIES, INC., AND
THE NATURE CONSERVANCY, INC,,

Respondents-Respondents.

Preliminary Statement

This Brief on behalf of Defendant-Respondent Town of East Hampton
(sued herein as “Town Board Gov’t of the Town of East Hampton™) (*the Town™)
supports affirmance of the Order of the Supreme Court, Suffolk County (Loughlin,
I.) granted June 20, 2005, which dismissed the Petition and declared that
Petitioner-Appellant “Town of Montauk, Inc.” failed to establish its entitlement to
any relief. The Town requests that the Appellant and Robert A. Ficalora, its
alleged incorporator, be enjoined from any future court filings against the Town of

East Hampton without prior leave of the Court.



Statement of Facts

The Appellant purports to be “Town of Montauk, Inc.” However, no
such corporation appears of record in the Office of the New York Department of
State. (See, RAll.) Ficalora, the individual driving this litigation, is a domiciliary
of Washington State (A249),” who, during summers, is apparently a part-time
resident of the Town of East Hampton (A52).

In 1994, Ficalora filed a Certificate of Incorporation for
“Montauk/Friends of Olmstead Parks” (“MFOP”) (A388), in which the corporate
purpose was stated to include, inter alia, the protection and conservation of
Montauk lands “on filed Olmstead subdivision maps of *“Wonpenanit™ and ‘Hither
Hills’ and conveyed through covenanted agreements through the estate of Arthur
W. Benson” (A388). Significantly, MFOP’s certificate of incorporation, executed
by Ficalora (A390), states that “[t]he territory in which the activities of the
corporation are principally to be conducted is the unincorporated Village of
Montauk, Township of East Hampton....” (A389) (emphasis added).

In 1996, Ficalora, purportedly acting on behalf of MFOP, created a

so-called “Declaration of Rights and Trusteeship” (A55). This document

LAl page numbers beginning with “RA” refer to pages in the Respondent’s Addenda,
official State documents of which the Court is respectfully requested to take judicial notice.

? All page numbers beginning with “A” refer to pages in the Appellant’s Appendix.




purported to assume the powers of and “reincorporate” the Proprietors of Montauk,
as “‘established ... under Chapter 139 of the Laws of 1852.” Id. Several years
later, in 2000, Ficalora, his wife and six other individuals executed a document
entitled, “The Articulated Rights and Constitution of the Township of Montauk,”
which purported to elaborate the “Rights” of the “Township” and provide for
officers, including a Supervisor, Constables, and Town Assessors (A145-150).
These are the only documents which could arguably be relied upon to confer
standing upon the Appellant.

The Town of East Hampton

In 1666, shortly after the conquest of Long Island by the British from
the Dutch, Governor Richard Nicolls of the Colony of New York issued “letters
patent” that granted land in East Hampton to “severall ffreeholders and inhabitants
who having heretofore made Lawfull Purchase...”” (A422). This patent contained
a “confirmation unto the said freecholders and inhabitants in their enjoyment and
possession of the premises” of the easternmost part of Long Island known as East
Hampton. /d. The Patent goes on to describe the territory of East Hampton as

their west bounds beginning from the east limits of the bounds

of South Hampton as they are now laid out and staked

according to agreement and concent, so as to stretch east to a
certain pond commonly called Fort Pond, which lyes within the

3 Letters patent are a type of legal document which is an open letter issued by the King or
Queen granting a right, monopoly, title or slatus to someone or some entity such as a
corporation.



bounds of belonging to the Montauk Indians, and from thence to

go on still east to the utmost extent of the island; on the north

they are bounded by the bay, and on the south by the sea or

main ocean.
(A423). Additionally, the Patent stated “that the place of their present habitation
shall continue and retain the name of East Hampton, by which name and stile it
shall be distinguished and known in all bargains and sales, deeds, records and
writing” (A423-424).

A 1686 Patent by a later Governor, Thomas Dongan, affirmed the
Nicolis Patent, and created the Trustees of the Frecholders of the Commonalty of
East Hampton (the “Town Trustees™) (A350). The Town Trustees were granted
the authority to purchase lands located in Montauk from the Native Americans. Id.
The Town Trustees have continued in existence for 320 years, today mainly
owning certain waters, underwater lands, and beaches within the Town. Over the
centuries, the Town Trustees have developed policies and regulations designed to
protect and improve the lands they manage for the benefit of the inhabitants of the
Town. However, their jurisdiction does not conflict with the general jurisdiction
and police powers of the Town Board, which came into existence with the creation
of the Town by virtue of Chapter 64 of the Laws of 1788.

The “Proprietors of Montauk™ were owners of land in Montauk and

were a separate and distinct group of men from the Town Trustees (A538 — A541).

The “Proprietors” had over the years since 1658 (A539) acquired lands in Montauk




from the Native Americans. By 1712, all the Montauk Lands had been acquired by
the “Proprietors” (AS39).

By Chapter 64, Laws of 1788, the New York State Legislature created
towns, including the Town of East Hampton. The law specifically described the
termitory of East Hampton to be “all that part of the said county of Suffolk now
called East Hampton including Montaack [Montauk] and the Isle of Wright, now
called Gardiners Island.”

About the year 1838, the Town Trustees began to assert ownership of
Montauk lands, which led to litigation with the Montauk Proprietors (A540). On
June 27, 1851, Supreme Court, Suffolk County, decided Hedges, et al. v. Trustees
of the Freeholders of the Town of East Hampton, finding that the Proprietors, as
tenants-in-commeon, were the owners of Montauk lands, and the Town Trustees
could not charge fees for grazing (A33 — A35). However, the Town of East
Hampton was not a party to that litigation. As a result of the Hedges decision, the
Town Trustees, on March 9, 1852, surrendered all of the Montauk lands to Hedges
and the Proprietors (A39 - Ad6, AS40).

By Chapter 139 of the Laws of 1852, the State Legislature
incorporated the Proprietors of the undivided lands of Montauk as “the Trustees of
Montauk™ (A47). The law provided for the succession and continued operation of

the newly-created Trustees. Id. The law also provided the Trustees with certain



limited powers that included “superintendence of the lands of Montauk,” but left
unaffected the powers of the East Hampton Town Board under Chapter 64 of the
Laws of 1788 (A48).

In a little over 26 years, the powers and authority of the “Montauk
Trustees” began to be eroded. In July, 1878, Supreme Court, Suffolk County
decided Grinnell v. Baker, ef al., a partition action, brought by Grinnell and his
wife after their 1877 acquisition of part of the undivided lands of Montauk (A205-
A208). The Court held that the plaintiffs were entitled to judgment, and, in its
“Conclusions of Law,” also found that the “Corporation created by Chapter 139 of
the Laws of 1852 has not...any right, title, or interest in or to the said land or any
part of parcel thereof” (A218).

Thereafter, in 1879, the Montauk lands were sold by partition decree
and referee sale (A540, A553). The Montauk Trustees conveyed all title as
tenants-in-common of Montauk for $150,000 to Arthur W. Benson (A770-773).

After the acquisition of Montauk by Benson, Benson began to sell
parts of his newly-acquired property to different persons (A28 8-A32 1). In 1882,
after Montauk was settled by the Montauk Association, (A535), Benson sold part
of Montauk to the Montauk Association (A303).* In 1883, the Montauk

Association sold part of Montauk to Defrost (A309). Benson also deeded property

‘A map entitled “The Ground of the Montauk Association” shows that the Montauk
Association owned some, but not all of the land in Montauk (A284).



to John Prentice on November 9, 1887, (A318), and on October 2, 1889, deeded
the Shadmoor property in Montauk to Alfred M. Hoyt (A166, A171). In April,
1913, after Hoyt’s death, the Shadmoor property was deeded by his estate to Henry
R. Hoyt and John Sherman Hoyt (A273).

Eighty-two years later, in October of 1995, Ficalora, purporting to act
on behalf of the Montauk Trustee Corporation,5 “noticed” the County, State, and
East Hampton officials that the Shadmoor property “escheated” to the Montauk
Trustee Corporation “for lack of heirs” (A169). The Shadmoor property was
subsequently bought by New York State in 2000 to become a state park
administered by the Town of East Hampton (A135).

In 2003, Ficalora, as the “acting” supervisor of the “Township of
Montauk,” (A325), and also acting on behalf of MFQOP, purported to “condemn”
property in Montauk owned by Dan Stavola (A321-325). In a notice filed with the
County Clerk on May 27, 2003, Ficalora alleged that, pursuant to “a special
emergency meeting” of MFOP, that Mr. Stravola would not be permitted to
construct 2 home upon a lot he owned because it was part of the Benson estate and,
as such, MFOP and the “Proprietors” have a right to possession of Stravola’s

property (A324). Additionally, the Petitioner attempted to notice the Town that

* Tt is unclear where Ficalora derived the name “Montauk Trustee Corporation,” but his
“notice” was a handwritten note on stationery of MFOP, which had been incorporated the year
before (A169).



“the town board of the town of Easthampton is an unincorporated entity claiming
jurisdiction over Montauk in violation of the above cited contracts, constitutions,
laws and orders of the Court. It will immediately ccase and desist from any further
planning or permitting of land use in Montauk upon threat of being individually
and severally liable without indemnity from the taxpayers...” (A325).

Ficalora’s Litigious History

Ficalora has brought a number of suits seeking judicial invalidation of
the Town’s authority over Montauk. On July 17, 1997, an action was brought by
him against the Town of East Hampton and Joseph and Joanne Guarneri, two
private citizens, (Supreme Court, Suffolk County, Index No. 97-10463), seeking to
set aside a building permit to the Guarneris by the Town. While that action was
still pending, Ficalora commenced a separate action seeking identical relief
(Supreme Court, Suffolk County, Index No, 97-10457). Supreme Court
(Underwood, J.) dismissed both actions, finding that the Town’s approval of the
permit was neither arbitrary nor capricibus, id., and, after a hearing, imposed
sanctions on Ficalora for instituting frivolous litigation. This Court atfirmed both
dismissals, but reversed the imposition of sanctions. Ficalora v. Guarneri et al.,
262 A.D.2d 277,710 N.Y.S.2d 248 (2d Dept. 1999), Ficalora v. Planning Board
of the Town of East Hampton, 262 A.D.2d 320, 691 N.Y.S.2d 538 (2d Dept. 1999).

Ficalora then appealed to the Court of Appeals. On February 24, 2000, the Court




of Appeals denied Ficalora’s motion on behalf of MFOP for leave to appeal
because Ficalora was not an attorney authorized to represent a corporation.
Ficalora v. Guarneri, et al., 94 N.Y.2d 891, 706 N.Y.S.2d 78 (2000), and also
denied his motion for leave to appeal in his own behalf. His motion for
reargument was also denied by the Court of Appeals, 94 N.Y.2d 826, 712
N.Y.S.2d 451 (2000).

On June 10, 1997, Ficalora, purportedly on behalf of MFOP, sued the
Brooklyn Historical Society pursuant to C.P.L.R. § 2701 to “compel the
determination of the disposition of the records of the corporation of the Trustees of
Montauk and other important Montauk papers and artifacts currently in possession
of the defendants.” Supreme Court, Suffolk County granted summary judgment
dismissing the complaint. Ficalora then appealed to this Court, which affirmed.
Once again, Ficalora appealed to the Court of Appeals, which, on June 20, 2000,
dismissed his appeal because Mr. Ficalora was not an attomey. Montauk Friends
of Olmsted Parks, Inc. v. Brooklyn Historical Society, 95 N.Y.2d 821,712
N.Y.5.2d 905 (2000).

On June 30, 1998, Ficalora again sued the Town and a corporation,
Sunbeach Montauk IT (Supreme Court, Suffolk County Index No. 99-02065). The
complaint contested Sunbeach’s title to the “Hither Plain Reservation™ and the

“Bathing Reservation” properties in Montauk, and claimed that MFOP had a claim



to equitable title to the properties and that the Town could not prove its jurisdiction
over the properties. Supreme Court (Underwood, J.) granted the Town’s motion to
dismiss and refused to recuse himself. This Court affirmed the dismissal (Ficalora
v. Town Board Government of East Hampton, 276 A.D.2d 666, 714 N.Y.S.2d 353
(2d Dept. 2000), and Ficalora appealed again to the Court of Appeals, which
dismissed the appeal, Ficalora v. Town Board Government of East Hampton, 96
N.Y.2d 813,727 N.Y.S5.2d 692 (2001). Ficalora sought reargument in the Court
of Appeals, which was denied, 96 N.Y.2d 897, 730 N.Y.S.2d 794 (2001).

In 2004, Mr. Ficalora attempted to intervene in People v. Vorpahl, 2
N.Y.2d 781, 780 N.Y.S.2d 306 (2004). The Court of Appeals, in a one-sentence
decision dismissed the request for intervention, on the ground that Ficalora is not
an attorney, and as such, could not represent a corporation. C.P.L.R. § 321.°

The Current Case

Subsequent to the Forpahl case, Mr. Ficalora yet again filed another
proceeding, this one, against “The Honorable George Pataki, Governor of the State
of New York and, The People of the State of New York Met in Assembly, and the
Town Board Gov’t of the Town of East Hampton, and the Trustees of the

Freeholders and Commonalty of the Town of Easthampton, and the Suffolk

® Ficalora has corrupted the meaning of this one sentence into a claim that the Court of
Appeals recognized his “corporation” Town of Montauk as a town and the rightful government
of Montauk. Appellant’s Brief at 8.
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County Water Authority, Inc., and the County of Suffolk, and the Brooklyn
Historical Society, Inc., and 511 Equities, inc. and the Nature Conservancy, Inc.”
Appellants Brief at 1.

There arc a plethora of claims made in the Petition. Appellant claims
that Governor Pataki must be made a party to this action because the Appellant is
“bringing this proceeding for writs of mandamus and prohibition to enforce the law
and our state Constitution....” (A24 at  2). Additionally, the Appellant requests
that the Governor be compelled to use his executive power to remedy the
Petitioner’s alleged grievances. Id. at § 3. Lastly, Governor Pataki is joined
because he was allegedly involved in a real property transaction involving the
estate of Alfred M. Hoyt which, as claimed by the Appellant, escheated to the
“Incorporated” Township of Montauk. /d. at ] 4.

The Petition makes a claim against “the People of the State of New
York assembled in their representatives.” The Appeliant claims, inter alia, that the
People of New York have “enabled and supported an unconstitutional ‘town board
government’ of East Hampton operating under the pretense of the 1909 Town Law
and General Municipal Law to usurp Montauk’s freeholders franchise to tax” (A25
at 4 6). Appellant also claims that the People of New York “purported to repeal
three sections of Article 1 of the Constitution of the State of New York (Art 1. § 10

— escheat, § 13 — Indian Contracts, § 15 — Colonial Charters), while Montauk’s
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rights were undergoing scrutiny at the Long Island Historical Society (now the
Brooklyn Historical Society), opening up a literal ‘free-for-all’ taking of vast
unclaimed proprietors’ lands in Montauk™ {(A26 at 9] 12).

The Appellant also sued the Trustees of the Freeholders and
Commonalty of the Town of East Hampton, who have not exercised jurisdiction
over Montauk lands since 1852. The Appellant alleges that the Trustees “tacitly
and overtly conspired in the usurpation of Montauk proprietors’ franchise to tax
and to govern while knowing itself to be the only lawful and constitutional
government of Easthampton™ (A 27 at § 21). The Petition also alleges that the
Trustee’s “promoted and supported fishing within Montauk’s appurtenant waters,”
“allowed government according to the Dongan Charter to be debased...,” and
“maintains a claim to land at Napeague Harbor to which Montauk, may have a
right.” Id. at 9§ 22-24.

Appellant joined the Suffolk County Water Authority (“SCWA”)
allegedly because the SCWA “operated and extended a fresh water extraction and
distribution system in Montauk without authorization by the Montauk Trustee
Corporation, and without any lawful jurisdiction or right”’ (A28 at 9 25).
Appellant alleges that the SCWA illegally removed water in violation of a

resolution from the MFOP. Id. at Y 26. Lastly, the Petition alleges that the SCWA

"1t is interesting to note that the Petitioner did not name the Long Island Power Authority
for bringing power to Montauk without authorization from the Montauk Trustee Corporation.
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allowed injury to occur to Montauk lands by providing water for the development
of land. 7d. at 9§ 27.

Appellant has also sued the Suffolk County Legislature, alleging that
the Suffolk County Legislature has “allowed and participated in the conquest and
usurpation of the sovereign jurisdiction of the Township of Montauk.” /d. at ¥} 28.
Additionally, the Appellant alleges that the Suffolk County Legislature helped to
tax the residents of Montauk, “established a curious ‘Suffolk County Water
Authority’ corporation that has acted upon some pretense of authority,” and
participated in a conspiracy to defraud the proprietors of the Benson properties. Id
at 9 29-31.

The Brooklyn Historical Society (“BHS”) has been sued because
Appellant alleges that it has “taken possession of and controlled Montauk
proprietors’ real property contracts and municipal records....” (A29).

Additionally, it is claimed that “until proven otherwise,” the BHS has failed to
protect real property records and failed to provide the minutes of Montauk Trustee
Corporation. /d.

Appellant claims that the Nature Conservancy Inc. “acted as a major
accessory to actions taken by public authorities to take and to injure proprietors’
common (Township) lands in Montauk™ (A29 at 9 37). Specifically, the Appellant

makes an overabundance of claims against the Nature Conservancy with regard to
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the Hither Plain and Bathing Reservation alleging that the Nature Conservancy
attempted to fraudulently purchase these lands in violation of contracts from 1661
and 1703. Id. at § 38-39. Additionally, Nature Conservancy is accused of
injecting itself into the purchase of the ninety-seven acre estate of Alfred M. Hoyt
which, according to the Petitioner, did escheat for lack of heirs to the Montauk
Trustee Corporation. /d. at § 41.

Appellant also makes claims against 511 Equities, seeking an order
requiring it “to show all contracts entered into, deeds, filed, and all claims into or
over real property in Montauk since first established as the Montauk Beach
Development by Carl G. Fisher” {(A23) at 9 8. Curiously, 511 Equities is onty
mentioned twice in the Amended Petition and is never further mentioned in
Appellant’s Brief,

Procedural History

The Petition in this hybrid proceeding was filed on November 24,
2004 in Supreme Court, Suffolk County (A67). Appellant filed an Amended
Petition on March 29, 2005 (A19). Supreme Court (Loughlin, J.) dismissed the
Petition, stating that the “amended Petition, which is largely incomprehensible,
appears to be more in the nature of a plenary action rather than a CPLR Article 78
Proceeding” (A15-16). Not to be deterred, the Appellant filed an appeal directly to

the Court of Appeals. On October 27, 2005, the Court of Appeals, sua sponte,
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