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SUPREME COUIRT OF THE STATE OF NEW YORK
APPELLATE DIVISION - SECOND DEPARTMENT

TOWN OF MONTAUK, INC., APP. DIV. NO.

2005-10912
PETITIONER-APPELLANT,

-against-

HON. GEORGE E. PATAKI, ESQ.,
GOVERNOR OF THE STATE OF NEW YORK,
and THE PEOPLE OF THE STATE OF NEW
YORK MET IN ASSEMBLY, and THE TOWN
BOARD GOV'R OF THE TOWN OF EAST
HAMPTON, and THE TRUSTEES OF THE
FREEHOLDERS AND COMMONALITY OF

THE TOWN OF EAST HAMPTON, and THE
SUFFOLK COUNTY WATER|AUTHORITY, INC.
and THE COUNTY OF SUFFOLK, and THE
BROOKLYN HISTORICAL SOCIETY, INC.

and 511 EQUITIES, INC.,and THE NATURE
CONSERVANCY, INC.,

RESPONDENTS-RESPONDENTS.

PLEASE TAKE NOTICE that upon the annexed Affirmation of Michael

H. Sussman, Esq., dated November 24, 2006, petitioner-appellant will
move this Honorable Court on December 12, 2006 at 10:00 a.m., or
as soon as counsel may be heard, at 145 Monroe Place, Brooklyn, New

York, for an Order permitting the late filing of the annexed Reply Brief.

MicHael H, Sussman, Esq.
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Counsel for Appeliant
Law Offices of Michael H. Sussman
PO Box 1005

Goshen, New York 10924
Dated: November 27, 2006

To: All counsel of record
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION - SECOND DEPARTMENT

TOWN OF MONTAUK, INC., APP. DIV. NO.

| 2005-10912
PETITIONER-APPELLANT,

-against-

HON. GEORGE E. PATAKI, ESQ.,
GOVERNOR OF THE STATE OF NEW YORK,
and THE PEOPLE OF THE STATE OF NEW
YORK MET IN ASSEMBLY, and THE TOWN
BOARD GOV’'R OF THE TOWN OF EAST
HAMPTON, and THE TRUSTEES OF THE
FREEHOLDERS AND COMMONALITY OF
THE TOWN OF EAST HAMPTON, and THE
SUFFOLK COUNTY WATER |AUTHORITY, INC.
and THE COUNTY OF SUFFOLK, and THE
BROOKLYN HISTORICAL SOCIETY INC.
and 511 EQUITIES, INC.,and THE NATURE
CONSERVANCY, INC.,

RESPONDENTS-RESPONDENTS.

STATE OF NEW YORK )
}|ss:8.
COUNTY OF ORANGE )

MICHAEL H. SUSSMAN, an attorney duly admitted to practice law
in the State of New York, hereby states and affirms under pains and
penalties of perjury:

1. I am attorney for appellant in this matter, having been engaged

by the Corporation to respond to briefs submitted in this Court by various
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respondents.
2. I was retained to submit responsive briefs on or about October 5,
2006. 1 have been otherwise engaged in several trials between October 5

and November 21, 2006, namely The Matter of Pasquale Coviello,

(#389,2004)(Slobod, 1.), Brown v. Junction Pool Commons, Inc., et al,, 06

CIV 00856 (SDNY)(Brieant, 1.) and Sala v. Warwick Central School District,

et al. 06 CIV 8185 (5.D.N.Y.) (Robinson, 1.} (trial on application for

preliminary injunction) and have drafted briefs in the following appeals

during that time period: Rolon v. Henneman, et al. [Brief in Chief for US

|

Court of Appeals for the Second Circuit], Savoy, et al. v. City of Newburgh,

et al. [Brief in Chief for US Court of Appeals for the Second Circuit], M.H. and

1. H. On behalf of their minor son, A.H. v. Monroe-Woodbury Central School

District [Appellees’ Brief for US| Court of Appeals for the Second Circuit],

People v. Nepola [Brief in Chief for appellant for Appellate Term for the Ninth

Judicial District], People v. Chrysler, [2™ Dep't][reply to motion to dismiss
coram nobis petition] and responses to motions for summary judgment or to

dismiss in the following federal|civil rights cases: Bruce v. Town of Wallkill,

et al. [SDNY, Robinson, 1.], Lombardi v. Town of Deerpark, et al. [SDNY,

McMahon, 1.1, Wesolowski v. Bockelman [NDNY, Kahn, J.] and

in Cahabes v. Brookview Homeowners’ Association [Sup Ct., County of

Orange, Owen, 1.], to name some of the other matters in which I have been

engaged during the preceding six weeks.
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3. Accordingly, I was unable to draft the annexed brief until mid-
November 2006. Moreover, the record in the instant case is voluminous,
comprising an appendix my predecessor counsel filed of some 835 pages.
Review of the same took several days and I drafted the annexed brief as
soon as possible,

4. The annexed brief responds to arguments made by the Attorney
General of the State of New York dated June 23, 2006 and the Town of East

Hampton dated June 22, 2006.

5. I am aware that on July 4, 2006, appellant’s predecessor counsel
submitted a reply to these briefs, but, upon my review of said response and
upon the request of petitioner/appeillant, it is clear that certain arguments
which should have been advanced therein were not. The annexed brief
serves as a supplement to the previously filed reply brief and should be
permitted as I béiieve it elucidates the issues before the Court and its filing
will not prejudice any party.

WHEREFORE, the motion to late file as a supplemental brief the

annexed brief should be grante‘-d in the discretion of the Court.

e

Michael H. Sussman, Esg.
Counsel for Appellant
Law Offices of Michael H, Sussman
PO Box 1005
Goshen, New York 10924

Dated: Novermnber 27, 2006
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To: All counsel of record
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TO BE ARGUED BY MICHAEL H. SUSSMAN, ESQ. [10 MINUTES]

SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: &aFC OND DEPARTMENT

--------------------------------------------------------------------

TOWN OF MONTAUK, lNC' o APP. DIV.NO.

2005-10912
PETITIONER-APPELLANT,

-against-

HON. GEORGE E. PATAKI, ESQ., GOVERNOR OF THE
STATE OF NEW YORK, and THE PEOPLE OF THE STATE

OF NEW YORK MET IN ASSEMBLY and THE TOWN BOARD
GOV’R OF THE TOWN OF EAST HAMPTON, and THE
TRUSTEES OF THE FREEIIOﬂD]:Rs AND COMMONALITY
OF THE TOWN OF EAST HAMPTON and THE SUFFOLK
COUNTY WATE HORIT(Y, INC. and THE COUNTY OF
SUFFOLK, and THE BROOKLYN HISTORICAL SOCIETY,
INC. and 511 EQUITTES, INC. .and THE NATURE
CONSERVANCY, INC.,

RESPONDENTS-RESPONDENTS.

PETITIONER’S REPLY TO BRIEFS FILED
BY GOVERNOR AND BY TOWN OFF EAST HAMPTON

MICHAFL H. SUSSMAN, ESQ.
SUSSMAN LAW OFFICES

PO BOX 1005

GOSHEN, NY 10924
(845)-204-3991]

Counsel for Petitiorier- Appellant

Suffolk County Index No. 04-27553
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INTRODUCTION
Appellant has not replied to the bricfs submitted by appellees Pataki and the
Town of Easthampton, On August 8, 2006, this Court denied grievant County of

Suffolk’s motion to dismiss this appeal. Appellant thereafter retained new counsel,

the undersigned, to submit briefs responsive to the arguments made by the
Governor and the Town of Easthampton.

[. RESPONSE TO BRIEF SUBMITTED ON BEHALF OF

APPELLEE PATAKI

The Governor’s brief comimences with the claim that Article 78 is not the
appropriate form for this action which seeks money damagpes. However, the
Governor’s brief admits that moncy damages may be incidental to the primary
relicf sought In an Article 78 proceeding. Here, this principle applies for the
primary relief petitioner seeks is a declaration that the Town of Montauk has a
separate juridical identity from the| Town of Easthampton, as long récognized and
ncver legally modified. From this claim ariscs and follows a claim for money
damages owed for the collections made by the Town of Easthampton on the
disputed lands.

Pctitioner/appellant also specifically requests that the Court treat this Article

78 as a declaratory action, sceking i declaration that the Town of Mentauk enjoys
1
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independent juridical status from the Town of Easthampton and then the

consequeni relief of money damages to compensate for the unlawful collection and

receipt of taxes and other monies deriving from the lands in the Town of Montauk

and the taking and regulation of rgal property beyond the Town of Easthampton’s

rightful jurisdiction.

The Governor’s brief claims that the Article 78 petition is not

comprehensible. The best way to

respond to this argument i to review the content

and structure of the petition to demonstrate its comprehensibility. We undertake

that task next, translating the petition into plain English. We have separated the

analysis into the claims asserted in|

1. Petitioner/appellant requ

the Amended Petition.

csts judicial re-affirmation of the 1851 order of

Supreme Court Justice Morse who recognized the rights of certain persons as

property owners in Montauk and r

ejected claims by the Town of Easthampton, or

those trustees acting in its stead, to collect rents on these properties or otherwise to

asscrl dominion over them and ordered return of these rents and taxes collected by

the Trustees of the Town of Easthampton to those held to represent the lands of

Montauk.
2. Petitioner/appellant next
New York to recognize the legitim

by the Town of Montauk, Inc., an

requests that Supremce Court order the State of
acy of the Township of Montauk, as represented

d order the Town of Easthampton, the County of
2

P.11-29
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Suffolk and the State of New York to deliver those taxes due to the Town of
Montauk to this representative entity.

3. Petiioner/appellant [urther prays that the Town of Easthampton, the
County of Suffolk and the State of New York be ordered to deed any propertics

they own in Montauk to the Town of Montauk, Inc., as successor in interest to the

Town of Montauk trustees.

4. DPetitioner/appellant further requests that the court recognize the right of
the Town of Montauk, Inc. to stand in the same status as any other Town
government [under its 1686 and 2000 charters] and take by escheat lands within it
which have been abandoned by whatever cause and without heirs.

5. To the cxtent that the Nature Conservancy or 511 Equitics has deeds to
pending lands in the Town of Montauk which were extended by one or another of
the prior illegitimate governments,| the Court should require an accounting by
cithcr agency of these holdings and allow the Town of Montauk, Inc, to challenge
the bona fides of any such purchases, grants or gifts on the bases that these entities
had notice that the Town of Montauk was a scparale juridical entity and that those
they were dealing with lacked the authority to alienate such lands, Prior
governments have lacked the authority to posscsses, issues deeds to or grant

permits to develop lands in the Town of Montauk. Petitioners assert a lack of good
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title to many parcels of land due to Indian/Proprictor rights or lack of privity of

estatc though Arthur W. Benson.
6. Petitioner seeks an orde

Authority to remedy the derogatio

r requiting the Governor to use his Executive

n of rights worked in variance of Chapter 2 if the

Laws of 1691; specilically, the petition challenges the State’s right Lo transfer title

to property [that was without good title] and which had actually escheated (o the

Town of Montauk, the State’s fili

ng of laws poverning the Town of Montauk

which had been filed by the purported governing authority, the Town ol

Easthampton.

7. The petition containg ot

her details of trespasses over the lands of the

Town of Montauk which have Occurred without the consent of the Town of

Montauk and which, petitioner cla

ims, should be reversed or at least re-opened

upon the recognition that these decisions were made in contravention of the right

of the Town of Montauk to self-rule.

8. The petition makes likc

claims agamst the Suffolk County Water

Authority, submitting that this body had acted in several ways in a manner

injurious to the intercsts of the res

idents of the Town of Montauk without the

consent or approval of the Montauk Trustee Corporation or its successor.

9. Likcwisc, the petition cl

aims that the County of Suffolk, acting through

P.13-29
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ils legislature has ignored the will of the Town of Monlauk and taken numerous
actions alfecting the property of and i the Town without gaining consent of thosc
authorized to govern the Town.

10. Finally, the petition asscrts that the Nature Conservancy, [nc. has taken
numerous actions deleteriously affecting property in the Town of Montauk without
conferral or approval by and [rom| those duly authorized to govern the Town.

Rather than “largely mcomprehensible,” the petition groups like entitics
which, it claims, acting together for a period of more than 80 years, have ignored
the charter provisions cited and gavermed the lands of the Town of Montauk as if
they did not cxist.

The petition seeks to ¢njoin and reverse these actions on the basis of clearly
cited authority vesting the right to |govern the Town of Montauk in a manner

ignored and derogated by these actors, See, A-102, para. 2.

Instead of responding to the specific arguments petitioner has raised, the
brief filed on behalf of Governor Pataki docs not discuss the fundamental claims
which petition raises, bul claims instead that its allegations agaimst the Governor
are “entirely vague” and fail to specifly how the Governor could remedy
petitioner’s grievances. [Brief at 9].

To the contrary, the petitim{l makes quite clear that, as Governor and acting
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on behalf of the State of New York, the Governor has violated clearly established

law which reserved governance of the Town of Montauk to a form of self-rule
which is incompatible with the dominance over that land which the Town of
Easthampton, the County of Suffolk and the State of New York have exercised,
including during his administration. Remedying this is as simple as recognizing

the legitimacy of the Town of Montauk, Inc. and implementing a process which, by

election, would allow the relevant|territory to elect its own trustees and govern in a

manner consistent with their will as sel forth in 1686 and 2000 charters.

The Governor next claims that the claims asserted by the petition are
untimely, barred by the doctrine of lachcs or the statute of limitations. Here, the
failure to recognize the rightful claim by the Town of Montauk, Inc. is ongoing and
that the named respondents are, purportedly, using and proliling from lands which
they have no legal right to.

At issue is not the validity of a single transaction which could have been
challenped more quickly after it ocourred. What is at stake is the continued
trammeling of the Town of Montauk’s rights, despite efforts by petitioner to advise
the governments involved during the last decade of the legitimate bases for its
claims.

As in County of Oneida v. Oneida [ndian Nation, 470 U.8. 226, 229-30

(1985), the petitioner should be permitted to seek fair rental value damages for
b
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violation of its possessory mierests following the ancient and repeatcd

dispossessions of which they complain. This right survives City Sherill v. Oneida

Indian Nation, 125 S.Ct. 1478 (2005) as the Sccond Circuil recognized in Cayuga

Indian Nation of New York, et al; v. Pataki, 413 F.3d 266 (2d Cir. 2005), cert.

denied, 74 U.S.L.W. 3639 (U.5. May 15, 2006) (No. 06-982),

|

to eject current governmental authority [rom their role, this is no basis for denying

So, cven if this Court were to deem it too disruptive of scttled expectations

recoupment of damages to those representing the Town ol Montauk, And, unlike
the pleadings m Cayuga Nation which focused on the remedy of “cjectment,” and
was plainly “possessory” m natur¢, here, petiioners’ damage claims arises from its
contention that various governmental entitics failed (o recognize the juridical
legitimacy of the Town of Montauk and thus engaged i or permitted numerous
land transactions which derogated the interests of that unrccognized Town.

Moreover, unlike Oneida Indian Natiop, supra., where the Second Circuit

considered the delays in instifuting action by an Indian tribe which was largely no
longer occupymng the land in question, here, once the Town of Montauk, Inc. was
gstablished and the rights of the Montauk residents discovered and uncovered,
Town of Montauk, Inc. founder Ficalora moved promptly to assert the rights which

predicate the instant case and thus no rcasonable Jaches argument can be advanced.
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that large amounts of privatcly held land should

be transferred from one to another party, merely, that statc-owned land, including

lands transferred to the State and

(o the Town of East Hampton, should pass to the

Town of Mentauk in recognition of its juridical viability,

II. RESPONSE TO BRIEF SUBMITTED ON BEHALF OF TOWN OF

EASTHAMPTON

Turning to the lengthy brief filed on behalf of the Town of Easthampton,

that defendant makes three essential arguments; plamtiff lacks standing to suc on

behalf of the proprietary interest concededly recognized in the 1851 Hedges

decision, the legislature created th

e Town of East Hampton and gave il authority

over Montauk and plaintiff/appcllant is barred by the statute of limitations from

advancing this suit.

The Town of East Hampton recognizes the existence of the quasi-

governmental trustees of its own Town and of Montauk. It claims that with the

purchase by the Benson estate of

proprietors ceased to exist and, as

theiwr real property interest, the Montauk

surcdly, this allowed either the Trustees of East

Hampton or the East Hampton Town Board to control those affairs the Montauk

proprietors previously handled. But, this logic is circular: the Town of East

F.17-29
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Hampton concedes thal Town Trustees in both the Town of East Hampton and the

Town of Montauk existed and had jurisdiction - distinct from the Town of East

- Hampton Town Board. These Tl‘uﬂteeﬂ “owned certain waters, underwater lands
and beaches within the Town™ [Brief at 4]. Their jurisdiction, the Town of East
Hampton claims, does not “conflict with that of the East Hampton Town Board.”
Thig can be so only because the Town Board of East Hampton has respected the

right of the Trustees to control the lands specilied above.

Hedges established that the Montauk proprietors exercised rights similar to

the Town ol East Hampton Trustees over like lands in Montauk, preempting the
Town of East Hampton Trustees from exercising dominion over their lands. While
the Town of Eust Hampton claims that Hedges only binds the Trustees from its
Town, it cannot take the position that its powers and jurisdiction overrides that of
the Montauk Proprietors, but not those of the similarly-situated East Hampton
trustees.

By conceding its 1espect for the jurisdiction of the East Hampton (rustees,
the Town of East Hampton Board concedes as well the jurisdiction of the Montauk
proprictors. And, those proprietors, like their brothers in East Hampton, “own

certain waters, underwater lands and beaches within the Town” and thesc could not
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have been alienated except by dint of the actions of the Montauk proprietors or

{herr successors.

The Town of East Hampton concedes that long after the State Legislature is
somehow alleged to have incorporated it, the same body recognized the “Trustees
of Montauk” as successors to the|Proprietors and recognized the dominion of the
“Trustees of Montauk™ over the ‘fundivided lands of Montauk,” [Town Brief at 5].

While the Town of East Hampton would now like to characterize this
dommion as “limited”, it concedes, as it must, that the State Legislature recognized
the Trustees’ power to include “superimlendence of the lands of Montauk”.
Plamly, the State Lcgislature did not believe this exercise of dominion was
inconsistent with whatever powers it had given to the Town of East Hampton
which inarguably spatially comprehended the same land.

Nor does citation to Grinnell v. Baker, et al. advance the Town of East
Hampton’s argument: in that case, the Court recognized the primacy of certain
Indian tribe claims, not thosc of the Town of East Hampton, and those claims, in
fact, derived [rom an agreement between the proprietors of Montauk and said
Indian tribe [A-216]. These proprietors agreed to a division of land use with the

Indian Tribe as well as to limitations on future land use, as well as barring the right

10
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of such future use to certain “mulattoes™. It is clear from this recitation that the
Town of Easthampton was not controlling disposition of lands within its grant;
rather, the proprietors of Montauk were. [A-217]. With regard to the retention of

“police powers,” it is quite doubtful that these were retamed in practice by the

Town of East Hampton for, as the Grinnell decision explicitly states: “both the said

proprietors of Montauk, and the said tribe of Indians, in case any muster, mulatto,
or stranger of foreign Indian should venture 1o come and hive, or improve on the
said land, should have free and full liherty, and full power to prosecute all such
offenders as trespassers, and send them off of the said land.” [A-217]. {cmphasis
added].
The Town of Easthampton makes m.ﬁch of the fact that it was not a party to

Grinnell or Hedges. But, juridically, this merely demonstrates that in no one’s

cyes did the Town have dormmion over lands within the control of the Proprietors

of Montauk; had the Town of East Hampton then had such a juridical interest, it
would have surely been a necessary party in both these cases.

The sale of the lands to Arthur Benson does not change the fact that
superintendence over the lands remamed with the Proprictors of Montauk

recognized by the State Legislature long after creation of the Town of

11
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Easthampton. “The mterests of the several proprietors would pass by their
individual deeds of conveyance...)” [A-758].

Indeed, the Town of Easthampton has pointed to nothing which has occurred
since 1851 and the Hedges decision which materially alters the fact that, like the
Trustees of Easthampton, the proprictors of Montauk have superintendence over
the fands and waters of Montauk jand that neither the Trustees of Easthampton nor
the Easthampton Town Board have a grant of authority which alters than fact.

Understanding that the construct of state law contemplated both a Town of
East Hampton, which comprehended the area known as Montauk, and a separate
group of proprietors who exercised dominion over the lands and waters associated
with Montauk, appellant set out to re-assert the identity of the Montauk proprietors
in the late 1990's. So, he has litigated, often pro se, against the exploitation of
lands which are part of MONT AUK, not within the jurisdiction of the Town of
East Hampton for land use purposes.

Each prior suit, of which the Town of East Hampton complains, rested on
Mr. Ficalora’s well premised view, as explained above, that defendant Town had
no authority to imperialize or aggrandize lands in Montauk, whether by escheat,

eminent domain or any other contrivance. The current case culminates these

12
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efforts, asscrting the appellants® rights as the successors of the proprietors of

Montaqk whose juridical authority has never been extinguished nor transferred to
the Town of Easthampton or to any other municipal corporation.

That Town of Montauk, Inc. is a construct does not defeat the claims
appellant makes because those claims are prohibitory in nature, intended (o end the
over-reaching of the Town of Easthamplon mto the land use [and related] affairs
delegated by law to the Proprietors/freeholders of Montauk.

Appellant Town of Easthampton takes an incoherent positiu:m here, claiming,
despitc Hedges and Grinnell that “it has governed land use in Montauk since
1788, a palpably falsc claim. Indeed, it was so uninvelved in such governance that
no party nor the court deemed it a necessary party in Grinnell or Hedges.

As agains{ the strong historical ¢claims appcllant advances, the Town of

Easthampton can mount only tccﬁnical arguments: it is conceded that Friends of
Montauk, Inc. is a proxy, standing in for the “Trustees of Montauk” which the
legislature recognized in 1852. See, East Hampton Brief at 5. That this
organization cxperienced a long period of desuctude does not by itself detract from
the legal rights it represents any more than the lengthy lapse between the first

violation of Indian treaty rights and their assertion disallowed those finally taying

13
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claim to that heritage from standing on the longstanding treaty commitments made

to their forebears. i
|

Applying this logic, appellalPt plainly has standing because the organization

represents the interests of thousan‘ds who have a right to scli~government on land
use matters consistent with the tridition of the Trustecs of the Town of

Easthampton. Any denied self-government are harmed by thosc appropriating that
|

power and authority from them, The litigation history which Easthampton outlines

shows the dedication appellant has had to the key organizational purpose and

appellant now has cxperienced counsel to represent its interests. Nor must

mdividual members of the Montauk community appear in court to vindicate the

organization’s purpose. Thus, the appellant mects the requisites for standing and

failure to comply with asserted state law requirements should not cloud the

important purposes this appellant él,?ecks to represenl. Rudder v. Pataki, 93 N.Y.2d

273, 711 N.E.2d 978 (1999).

By appellee Town's argum]ﬁ:nt, no person or entity could affect or impede its

- .|- .
encroachment mto the land use al‘;‘mrs of Montauk. The Court should not tolerate

such a result and should recoglize! the legitimacy of the only organization which
|

purports to act as the successor in|interest to the proprietors and trustces of

| 14
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Montauk which our legislature recognized, legitimatized and charged. It is the

only organization established to recover, protect and improve Montauk proprietors’

rights to the historic Benson reservation propertics and roadways upheld by this

Court in Breakers Motel, et al. v.

Sun beach Montauk II, et. ano. (Suffolk 1994),

\
modified, 224 A.D.2d 473 (1996)

N.Y.2d 810 (1997).

, leave denied, 88 N.Y.2d 1016, leave denied, 90

The Town claims that courts have recognized that the Proprietors and

Trustees were subordinate to the Town, but this 1 (alse; while noting that Montauk

is within the Town of East Hamplon, the Hedges Court did not delegate to the

Town any authority over land use. The Town was, in fact, a construct bereft of

juridical significance and did not arrogate to itself land usc powers over Montauk

until the proprietors and trustees lapscd from their historic and delegated role.

Appellant seeks now to reverse that history which itself disserves plain legislative

PUIpOSES.

Nor docs the Town’s argurincnt concerning the appellant’s failure to

|
incorporate under state law ‘r‘ollovx%: if the appellant is the successor to a

legislatively crcated entity, recognijze,d by the Town’s own bricf, then it need not

separately incorporate. As there is no other claimant/successor with which
|

P.24-29
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i
|

appellant competes, this Court dO\CS violcnce to no mlerest of law or policy in
\

recognizing its legitimacy and dealing with the merits of its claims,

Nor does it assist East Hampton to argue about how a local government is
created: long after its creation, by |its own admission, the State Legislature
recognized the Trustees of Montauk and empowered them with authority like that
the Town admits 1s still excreised by a like-named group in its own Town. Plainly,

in s0 proceeding, the legislature inltended to de-limit the Town of East Hampton’s

|
authority and subordinate it with respect to land and water use to those morc

organically related to the lands of Montauk,

Nor does Phillips v. Wickham, 1 Paige Ch, 590 (1829) defcat appellant’s

claims to successorship for that case does not define “proper persons” and
appellant clamns that the rightful successors to the 1879 trustees are persons
similarly situated - seized of the same lands as the legislaturc intended to cover in
its 1852 enactment. As the Townl’s own recitation shows, sale of the lands to
Benson did not for long centralizc| control of the lands and had it, this simply
would have passed control and superintendence of the 9000 acres to the single

owner, not transferred his authorily or that of the Trustees to the Town of Fast

Hampton.

16
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In this light, the Town of East Hampton’s haughty effort to justify its
| . .
“conquest” of control of the Monfauk lands is unavailing. Claiming that the Town
\

Trustees’ authority was somehowi trumped by Chapter 64 of the Laws of 1788

1
hardly explams how the Town arriogated rights and authorities over Montauk lands
recognized by the State Legislature in 1852. And, as the Town is forced to admit,
even that cntily empowered prc-l‘788, its Trustees continue to regulate “the waters,

lands underwater and adjacent beaches in East Hampton™. Thus, the existcnce of

the Town government has not dissolved the Trustces’ significant role.

The Hedpes decision, next discussed m the Town’s brief at 27, did not have

to “curtail the Town Board’s po ers precisely because the Town Board did not

|
have authority to regulate the lands which were in dispute there. The trustees or

proprictors had that authority and|the Town Board lay no stake to its exercise in

Hedges. !

Turning next to the Town’% statute of limitations argument, the Town’s
[

response is equally lame: if the Town continues to exercisc unlawful powers, it
|

should en enjoined from now doiﬁg so regardless of whether it has been doing the

same thing for 216 years. The qu:estion is whether the Town continues to violate

the law as set forth herem and, if so, whether an injunction need ssue. That a

17
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miscrcant has been violating the law for years is no argument against mjunction of
current and futurc violations. Tﬂe doctrine of continuing violations settles this and
the Court cannot be moved to igﬁore mpermissible conduct by its extent in years.
The appellant’s claims are constitutional in nature, not tort claims, and no notice of
claim is required for such a claim, Nor is a notice of claim required for a claim for
declaratory and injunctive relief, ;which are also sought here.

These arguments make plbilin that Ficalora and those he represents have
serious, genuimne claims and raisc icomroversics which need resolution. These are
not frivolous claims, however mu@ch implicated government entities would wish
them away. Accordingly, no spe:cial leave or permit should be required for the
assertion of these claims in any ﬁ%‘»rum.

CONCLUSION

WHEREFORE, the appcai} should be granted, the lower court decision
should be vacated and this matter@ should be remanded for further proceedmgs.

g’Reﬂpectf‘u]ly submitted,
iSz’ MICHAEL H. SUSSMAN
COUNSEL FOR PETITIONEREE%/APPELLANTS

L.LAW OFFICES OF MICHAEL H. SUSSMAN
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