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November 2001 Affidavit of Robert A. Ficalora

State of New York }
} ss:

County of Suffolk }

Robert A. Ficalora, duly sworn, deposes and says:

1 This deposition is made in four parts:

�� I. Deponent makes this affidavit as a friend of the court and Mr.

Vorpahl.

�� II. The Constitutional principle of “Higher Law” must be applied to

the 1686 Dongan charter of the town of Easthampton. The historical

circumstances under which it was granted support an argument of

constitutionally sovereign jurisdiction.

�� III. The freeholders and residents of the old town of Easthampton

have a clear right under the colonial patents to the private property

possession of, and jurisdiction over, their customary fisheries as

commonage appurtenant to their freehold.

�� IV. There is reasonable doubt of any legal or Constitutional claim

of right by the legislature to regulate or police Easthampton’s customary

fisheries. The exclusive right to regulatory powers should be affirmed to

the trustee corporations of the old towns established by royal charters to

the proprietors’ freeholds. This matter must be dismissed.
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JUSTICE COURT; TOWN OF SOUTHAMPTON

COUNTY OF SUFFOLK: STATE OF NEW YORK

THE PEOPLE OF THE STATE OF NEW YORK

- against -

Stuart Vorpahl

November 2001

Affidavit of

Robert A. Ficalora

Docket# SH-01991384

Hon. Thomas DeMayo



I. Amicus

Deponent makes this affidavit as a friend of the court and Mr. Vorpahl

2 I am fourty-four years of age, a citizen of the United States of America, and a six-month

per year resident of Montauk, Long Island, New York since 1991, with a primary residence in

Olympia, State of Washington.

3 I am fully familiar with the colonial charter and patent of the Town of Easthampton

issued on December 9th, 1686, to the freeholders and residents of the Town of Easthampton

(”Dongan Patent”, Records of the Town of Easthampton, Vol. II pgs. 194-204 (Att. A. -

Dongan Patent, 12/9/1686).

4 I have covered the topic in the letters section of the East Hampton Star, most recently on

July 19th, 2001 (Att. B. - East Hampton Star letter, 7/19/2001).

5 As more fully set forth below, I am the founder and acting president of the Montauk

Friends of Olmsted Parks Corporation, an organization that has claimed to assume the powers

of the 1852 Montauk Trustee Corporation with underlying rights through the Dongan Patent.

6 I have reviewed the Decision and Order of Hon. Gary J. Weber, J.C.C., dated June 22,

2001 (Att. C. - Order, Hon. Gary J. Weber J.C.C., 6/22/2001), and have had lengthy

discussions with the defendant and reviewed his well researched and documented 2001

Memorandum (Att. D. - Memorandum of Stuart Bennett Vorpahl, 11/19/2001).

7 I share the court’s concern that it have competent counsel before it to properly present the

defendent’s case, concur with its urging that Mr. Vorpahl find counsel to assist him in this

matter, and suggest that a stipulation upon counsel be entered to the satisfaction of Mr.

Vorpahl, his assisting attorney, and of this court.

8 Intermittently from 1987 until 1992, I was the primary movant for the Breakers Motel,

my wife’s family business in Montauk, in the matter of the Breakers Motel Inc., et al., v.

Sunbeach Montauk II, inc., et. ano. (Sup. Ct., Suff. Co., 1994 (Underwood, J.), modified 224
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A.D.2d 473 (2nd Dept. 1996), 638 N.Y.S.2d 135 (1996), leave dismissed, 88 N.Y.2d 1016

(1996), leave denied, 90 N.Y.2d 810 (1997)).

9 Breakers was a matter that involved Montauk property owners’ (“freeholders’”) rights to

a park system of waterfront properties and connecting roadways in Montauk designed for the

Benson estate by the firm of Frederick Law Olmsted, the creator of Central Park.

10 After withdrawing as representative of the Breakers Motel, I did, in 1994, establish the

Montauk Friends of Olmsted Parks Corporation (MFOP) to uphold and protect Montauk

freeholders’ rights to the properties sub judice therein (Att. E. - MFOP incorporation

papers, 1994).

11 I then proceeded to file amicus papers on behalf of MFOP with the Appellate Division in

Breakers and, subsequent to the non-final dismissal of the defendant’s appeal to the Court of

Appeals, I filed a petition for final determination with the lower court.

12 In 1996, upon discovering that Montauk’s freeholders had been previously incorporated

by an act of the legislature of the State of New York on April 2nd, 1852 (.Att. F. - Chapter

139 of the Laws of 1852, Incorporation of Montauk, 4/2/1852), and that MFOP was

essentially a re-incorporation of the 1852 Montauk Trustee corporation, MFOP did resolve to

assume the powers, privileges and responsibilities of the 1852 corporation (Att. G. -

Declaration of Rights and Trusteeship, MFOP, 1996).

13 It was then discovered that the 1852 Montauk Trustee corporation was established

subsequent to and as a result of the September 6th, 1851 orders of the Honorable Nathan B.

Morse, J.S.C., in the matter of Hon. Henry P. Hedges, et al (proprietors of Montauk) against

the Trustees of the Freeholders and Commonalty of the Town of Easthampton (Sup. Ct.,

Suff. Co., 1851, decision found in book entitled Montauk, published under the authority of a

East Hampton town meeting in 1925, p.203-6, (Att. H. - Orders in re: Montauk, Hon. N. B.

Morse, J..S.C., 1851) whereby the 1686 corporation of the Town of Easthampton released all
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corporate claim to Montauk to the proprietors by deed recorded on March 9th, 1852 (Suffolk

liber 63 of deeds p.171ff, Att. I. - East Hampton Trustee Deed to Montauk Freeholders,

1852).

14 Understanding that by its nature and terms the rights conferred by the 1686 charter would

continue for Montauk, and that, therefore, Montauk possesses the rights of a township, on

Sept. 4th, 1996, I began inquiry with the government of the Town of East Hampton by filing

three freedom of information act (FOIA) requests for:

1.) “Documents incorporating current town government (as separate

from the Trustees) Please also provide statute.”

2.) “Any historical documents surrounding establishing of current town

government.”

3.) “Agreements established between trustees of freeholders &

commonalty of E. H. Pertaining to administrative control, etc.”

(Att. J. - FOIA in re: E. H. Town Board Government, 1996)

15 The FOIA requests went unanswered, however, and I believe that events began to occur

in Montauk in reaction to them. On April 4th, 1997, I did send a letter by U. S. Certified mail

to the town board regarding the unanswered requests. That letter also went unanswered. (Att.

K. - FOIA Followup, 1997).

16 In 1997, I was able to stop an attempt to reintroduce the E. H. Trustees to Montauk in

violation of the 1851 court order at a public meeting where a Town Board vote on a proposed

law to that effect was presented.

17 Within the next year I would file suit on behalf of the MFOP/Montauk Trustee

Corporation against the Town of East Hampton for illegal permits for the construction of

buildings crowding and causing grievous injury to the aesthetics and enjoyment of Benson

Reservation properties. That spectacular system of properties, laid out by the most famous
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park-making firm in United States history, may properly be referred to as the town park

system of the Town of Montauk.

18 The 1686 corporation of the Trustees of the Freeholders and Commonalty of the Town of

Easthampton still exists, claims to own beaches and other commonage, and receives dollars

from the tax base.

19 The Town of East Hampton, however, is currently governed by a Town Board claiming

jurisdiction under the General Municipal Law and Town Law of the State of New York, both

first enacted by the state legislature in 1909.

20 At no time during nearly four years of litigation was the Town Board of East Hampton

able to show that it either is - or can even be made - a legal entity or that it has any legal basis

whatsoever for its claim of jurisdiction over Montauk.

21 Constitutional restraints as well as at least one Act of the legislature prohibit state or

federal interferance with the freeholders’ rights established by the Dongan Patent (Att. S. -

Laws of the Colony of New York, Chapter 2, May 6, 1691, Att. T. - 1777 N.Y. Const. Article

XXXVI (later Art. I sect 15); Trustees of Dartmouth College v. Woodward, U.S. Supreme

Court, 1819, 4 Wheaton 518, (contracts clause); Tenth Amendment to the U. S. Constitution.)

22 Montauk’s freeholders, therefore, share Mr. Vorpahl’s complaint of the unconstitutional

imposition of regulatory and police powers by the guise of state and federal law.

II. “Higher Law”

The Constitutional principle of “Higher Law” must be applied to the 1686 Dongan
charter of the town of Easthampton. The historical circumstances under which it was

granted support an argument of constitutionally sovereign jurisdiction.

23 In Chapter One of Robert G. McCloskey’s seminal work entitled “The American Supreme

Court” (University of Chicago Press, Second Edition, 1994), professor McCloskey reviews

the circumstances under which the federalist Constitution of the United States was drafted.
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24 In considering the role and powers that the Supreme Court would later take, he wrote

“In short, neither the words of the Constitution nor the provable intent of

those who framed and ratified it justifed in 1790 any certitude about the

scope and finality of the Court’s power to superintend either the states or

Congress. The most that can be said is that language and intent did not

preclude the Court from becoming the puissant tribunal of later history.”

And, “the Constitution would be transfigured from a bitterly debated

paper enactment into a venerated symbol of Americanism...” and that the

founders “must have realized that by tradition and temparament the new

nation was ripe for such developments.”(McCloskey, p. 5, emphasis in

original)

25 Most important to the matter sub judice, professor McCloskey continues:

“For the Constitution was potentially the convergence point for all other

ideas about fundamental law that had been current in America since the

colonization period. Of course the notion of a law above government, a

higher law, was well known throughout the Western world, but the

colonists had given it a special cast, infusing it with interpretations drawn

from their own unique experience. While most Europeans thought of

higher law as exercising a moral restraint upon government, they did not

argue that this moral limit was legally enforceable, that it was positive

law, practically binding the governors. Even before the Revolutionary

controversy, Americans had found it easy to assume that it was just that,

for their own legislatures had long been literally bound by “higher law”

in such forms as colonial charters and decisions of the British Privy

Council. But the struggle with England turned assumption into fierry

conviction as the colonists argued that Parliament was forbidden, not only

morally but literally, to transgress the rights that Americans possessed

under their charters and under the British Constitution. And after the

break from England this new very American idea of a written, tangible

higher law was further embodied in the new state constitutions and in the

Articles of Confederation.” McCloskey p.5-6
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26 The political circumstances leading up to the obtaining of the 1686 charter incorporating

the Town of Easthampton and establishing of its broad powers is significant to understanding

what the townsmen wanted and what they received.

27 The seminal moment in the history of the establishing of political liberty in America

might be considered to have been delivery of the Petition of Right by the English Parliament

to King Charles I in 1628 (Att. L. - Petition of Right, 1628).

28 In 1629, a charter for the Massachussets Bay colony was

granted by King Charles I while he denied the Petition of

Right and shut down Parliament. Like the Dongan Patent -

granted under remarkably similar circumstances - it conferred

powerful liberties of political jurisdiction. (Note: the dispute

over Parliament’s interference with the jurisdiction

established by the 1629 charter was a focal point of the

American Revolution See portrait of Samuel Adams pointing

to the 1629 charter).

29 Contention between the English Parliamentarians and King Charles I continued in

England after the denial of the Petition of Right culminating in the English civil war

(1642-1646) and the execution of the King subsequent to trial in January of 1649.

30 In the 1630s a group headed by John Winthrop had settled lands upon the Connecticut

river without any royal knowledge or permission. An independent colony was established that,

in 1639, adopted the Fundamental Orders of Connecticut as its frame of government (Att. M.

- Fundamental Orders of Connecticut, 1639). That document, considered the first written

constitution of democratic government in America, established that laws were to be made by a

legislature of representatives from constituent Townships met in town meeting.
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31 The lands comprising the Town of Easthampton excluding Montauk were purchased by

the colonies of Connecticut and New Haven in 1648.

32 In 1654 the Town meeting of Easthampton (then Maidstone) reviewed the Fundamental

Orders and resolved to incorporate itself thereunder as a Town.

33 In 1657 the Town of Easthampton was granted equal privileges within the Colony of

Connecticut and thereafter biannually sent deputies from the town meeting to the legislature at

Hartford for the making of laws.

34 Seven years later, in 1664, Easthampton together with all of Suffolk County was removed

from Connecticut by a charter from the newly restored King Charles II to his brother James

Stuart, the Duke of York and Albany.

35 The proprietary charter granted to the Duke for the colony of New York threatened the

property claims established during the interregnum by the settlers of Eastern Long Island.

36 In 1665, Col. Richard Nicolls, governor of the colony of New York, called an assembly

at Hempstead, Long Island, where he denied the townsmen’s requests for representative

government and instead imposed a body of laws known as the “Duke’s Laws”.

37 East Hampton settlers’ security in their property was settled the following year, in 1666.

The Dutch had declared war to recover New Netherland and Gov. Nicolls needed the

Englishmens’ allegiance and support. The 1666 Nicolls’ Patent recognized the property

possession and ownership that had been established by the freeholders through their purchases

from the Montauk tribe of Indians. (Att. N. - Gov. Nicolls’ Patent, 1666, Town Records of the

Town of East-Hampton, Vol I. p. 253-255, )

38 The towns recognized by these patents, however, were denied representative government

for the making of law, and it is recorded that this circumstance caused considerable unrest.
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39 In 1672 the Duke of York converted to Roman Catholicism at a time in which civil war

was raging throughout Europe between the Roman Catholic and Protestant religions,

especially in France and the Netherlands.

40 In 1673 the Dutch attacked New York and were successful in retaking their previous

colony of New Netherland. Eastern Long Island, however, reunited with Connecticut and was

successful in repelling a number of attempted incursions by the Dutch.

41 In 1674 the war with the Dutch concluded in Europe and the Duke’s charter for New

York was restored. Eastern Long Island protested and sought to remain under the jurisdiction

of Connecticut, but without success.

42 The foregoing was the contentious prelude to the tumultuous 1680s, a period of great

political importance in both in England and the English Colonies in America.

43 Upon the raising of their militia and an historic June 21st, 1682 town meeting, the Town

of East Hampton approved the delivery of a grievance and petition to the Duke of York,

subsequent to the agreement and signature of all of the other towns of Long Island, protesting

and petitioning for democratic liberties . (Records of the Town of East-Hampton, Vol II

p.112-3 & p.169-72, Att. O. - East Hampton Town Meeting and Petition, 6/21/1682).

44 The submission of formal moving papers to the royal court must be credited with the

establishing of the legislature of the State of New York and the enacting of our original

Constitution of democratic government, The Charter of Liberties and Privileges, in 1683.

(Att. P. - The Charter of Liberties and Privileges (original N. Y. Constitution), 1683

Source: The Constitutional History of New York by Charles Z. Lincoln, Lawyers Cooperative

Publishing company Rochester NY, 1906.

45 Suffolk County was also established by the 1683 legislature. (Att. Q. - The Formation of

Civil Government in Suffolk County, 1683.).

November 2001 Affidavit of Robert A. Ficalora

9



46 In February of 1685 King Charles II died and the Duke of York, a papist tyrant well

known to the settlers of Long Island, ascended the throne as King James II.

47 The 1686 charter was granted upon apparent insurrection by the towns of New York

(signers of the 1682 petition) when the Legislature was being eliminated and the new

Constitution denied, a cause such as would ninety years later fuel the struggle for

Independence.

48 The legislative powers of jurisdiction granted within the 1686 Dongan patent, therefore,

were granted to satisfy the settlers of the towns and cities of New York that their liberties and

privileges would be protected without their Assembly and 1683 Charter (Constitution).

49 A reading of the Town Patent exhibits that the “home rule” privileges granted and

released in the 1686 patent are extremely broad. To whit:

... and they and their successors shall and may at all convenient times

hereafter upon a publique summons ... assemble and meet together in the

town house of the said town, or in such other publique places as shall be

from time to time appointed, to make such acts and orders in writing, for

the more orderly doing of the premises as they, the said Trustees of the

Freeholders and Commonalty of the town of East-Hampton aforesaid,

and their successors from time to time, shall and may think convenient, so

always the said acts and orders be in no ways repugnant to the laws of

England and of this province....

Wherefore by virtue of the power and authority aforesaid, I do, will and

command, for and on behalfe of his said Majesty, his heirs and

successors, that the aforesaid Trustees of the freeholders and commonalty

of the town of East-Hampton and their successors, have, hold, use and

enjoy, and that they shall and may forever have, and they shall hold use

and enjoy, all the libertyes, authorityes, customes, orders, ordinances,

franchizes, acquittances, lands, tenements and hereditaments, goods and

chattels aforesaid, according to the tennure and effect of these presents,

without the let or hindrance of any person or persons whatsoever. (Att. A.

- Dongan Patent, 12/9/1686)
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50 In 1688 the Glorious Revolution in England forced King James II to flee Whitehall and in

1689 Parliament enacted the English Bill of Rights putting William and Mary on the throne.

51 In 1691 the colonial legislature of New York was reconvened under royal authority. At

its first session, the first law made after recognizing the authority of Governor Slaughter and

William and Mary, found at Chapter 2 of the Laws of 1691, affirmed that:

AND that it is now absolutely necessary for the Quieting and satisfieing

their Majesties good Subjects within the same; that the rights and

privileges formerly held by and granted, to tbe respective Cittys, Towns,

Mannors and freeholders within this Provice &c. should be now ratified

and confirmed

BE IT THEREFORE ENACTED by the Governour Councill and

Representatives convened in General Assembly, And it is hereby enacted

and declared by the Authority of the Same; That all the Charters,

Patents, Grants, made, given and granted, and well and truely executed

under the seale of this Province, Constituted and Authorized by their

late and present Majtys the Kings of England, and Registred in the

Secretaryes office, unto the severall and respective Corporations of

bodys politick of the Cittys Towns and Mannors, and alsoe to the

severall and respective ffreeholders within this Province, are and shall

for ever be deemed, esteemed and reputed good and effectual,

Charters Patents and grants Authentick in the Law against their

Majesties their heirs and Successors forever …

AND IT BE FURTHER ENACTED by the Authority aforesaid, That all

the Charters Pattents grants, made given and granted as aforesaid,

unto all and every the severall and respective Corporations, or bodyes

politick of the Cittys Towns and mannors and their successors, and

alsoe unto all and every the respective ffreeholders, their heires and

assignes forever; within this Province, ARE to all intents and purposes

whatsoever hereby ratified and confirmed To have hold exercise

Occupy, Possess and Enjoy all their and every of their former rights

Customes Prerogatives, priviledges preheminencies practises

Immunityes Libertys, ffianchisses, Royaltyes and usages whatsoever, In
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as full and ample manner as if none of these Changes Alteracons,

disturbances want of other forms in the Law; or the Nonfeazance of any

rights, priviledges or Customs of any of the Corporations aforesaid, had

never happened or been neglected any thing herein contained or in any

other Law to the Contrary in any wise Notwithstanding . (Att. S. - Laws

of the Colony of New York, Chapter 2, May 6, 1691).

52 The protection of the governments established under colonial charters were a central

cause of the American Revolution and was continued in the 1777 Constitution viz:

XXXVI. And be it further ordained, That all grants of lands within this

State, made by the King of Great Britain, or persons acting under his

authority, after the fourteenth day of October, one thousand seven

hundred and seventy-five, shall be null and void; but that nothing in this

constitution contained shall be construed to affect any grants of land

within this State, made by the authority of the said King or his

predecessors, or to annul any charters to bodies-politic by him or them,

or any of them, made prior to that day... (Att. T. - 1777 Constitution of

the State of New York)

53 Protection of colonial bodies politic continued within the Constitution of the State of New

York until an ex-post facto purported repeal by the legislature in 1961-2.

54 The colonial charters remain protected from legislative interference under the contracts

clause of the U. S. Constitution (Trustees of Dartmouth College v. Woodward, U. S. Supreme

Court, 1819). The 1961-2 repeals were contested before the Supreme Court of the State of

New York but were summarily dismissed on other grounds (Ficalora as Assignee of MFOP,

inc. v. Town board government of East Hampton et ano., Supreme Ct., Suffolk, 98-14806.

Court of Appeals dismissed sua sponte the appeals brought as a matter of right pursuant to

N.Y. Const. Art. VI 3 (b)1 & 3 (b)2 ).

55 It is clear and I maintain that the old towns of Suffolk County together with at least New

York City and Albany possess sovereign jurisdictions that are inviolable by the state

legislature or other bodies of constitutionally established jurisdiction.
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56 Such separate sovereign powers of jurisdiction within our constitutional construction of

government are not unusual. John Caher reported in the New York Law Journal on October

9th, 2001, that

“A trio of criminal cases on the Court of Appeals docket presents the

state’s highest tribunal with an opportunity to decide if New York should

follow the permissive posture of the U.S. Supreme Court in connection

with pretextual traffic stop cases, or stake independent ground by arming

Empire State residents with a more protective constitutional shield.

The three cases - People v. Robinson, 141, People v. Reynolds, 142, and

People v. Glenn, 143 - call on the Court to determine for the first time if it

will adopt the Supreme Court’s ruling in Whren v. United States, 517 U.S.

806 (1996). In Whren, the justices found unanimously that the Fourth

Amendment does not prohibit “pretext” stops where, for instance, an

officer pulls over a vehicle for a traffic infraction when the real motive is

to pursue a hunch that criminal activity is afoot. The Supreme Court held

that so long as there is a traffic violation to justify the stop, the officer’s

subjective motive is of no consequence.

Since Whren was decided, New York courts have differed on whether the

state constitution compels a more stringent standard. The cases

calendared for Wednesday will allow the Court of Appeals to resolve that

issue.” New York Law Journal, 10/9/2001

57 The court should consider that the Court of Appeals’ determination in the above matter

may not finally resolve this issue for the citizens of Montauk or any of the old towns of

Suffolk County that assert their rights as pre-existing jurisdictions (see: Att. U. - Town of

Montauk - Articulated Rights and Constitution, 2000.)

58 While we are accustomed to the sovereign distinction between state and federal

jurisdiction, we must now consider that the old towns and cities of New York also have

separate and inviolable sovereign jurisdictions within the state subject only to judicial review

for conformity with the terms of the charters themselves.
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III. Freeholders’ fishing rights under the colonial patents

The freeholders and residents of the old town of Easthampton have a clear right under
the colonial patents to the private property possession of, and jurisdiction over, their

customary fisheries as commonage appurtenant to their freehold.

59 I find three ways that freeholder fishermen within the old towns can make an exclusive

claim through the colonial patents to regulate and prosper from the historic commonage of

fishing appurtenant to their freehold (real property ownership):

1.) express language of “fishing”

2.) express protection of “franchises”

3.) the appurtenance clauses.

60 The 1666 Nicolls’ Pattent, the 1686 Dongan Patent establish that the right to the

customary fisheries of the freeholder fishermen of the town of Easthampton is an inviolable

PRIVATE PROPERTY RIGHT appurtenant and appendant to their freehold.

61 The 1666 Nicolls Patent states that:

“Now for a confirmation unto the said freeholders and inhabitants in

their enjoyment and possession of the premises; know ye, that by virtue of

the commission and authority unto me given by his Royal Highness I

have ratified, confirmed, granted and by these presents do ratify, confirm

and grant unto Mr. John Mulford, Justice of the Peace, Mr. Thomas

Parker, Thomas Chatfield, Jeremiah Conklyn, Stephen Hedges, Thomas

Osborne, Senior, and John Osborne, as pattentees on behalf of themselves

and their associates, the freeholders and inhabitants of the said town,

their heirs, successors and assigns, All that tract of land which already

hath been or that hereafter shall be purchased for and on the behalf of

the said town, whether from the native Indians, proprietors or others

within the bounds and limits hereafter set forth and expressed...” “To

have and to hold, all and singular the said lands, hereditaments and

premises, with their and and every of their appurtenances, and of every

part and parcell thareof, to the said Patentees and their Associates, their

heirs, successors and Assignes ...” (Town Records of the Town of
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East-Hampton, Vol I. p. 253-255, Att. N. - Gov. Nicolls’ Patent, 1666,

emphasis added)

62 The 1686 Dongan Patent in its first part affirms the aforesaid Nicolls Patent and states

that:

“All which said tract of Land within the bounds and limits before

mentioned, and all or any plantations thereupon, from henceforth are to

belong and appertaine to the said town, and be within the jurisdiction

thereof, together with all Havens, Harbours, Creeks, Quarries,

Woodlands, Meadows, Pastures, Marshes, Waters, Lakes, Rivers, Fishing,

Hawking, Hunting and Fowling and all other Profits, Commodityes,

Emoluments, and hereditaments, to the said tract of land and premises

within the limits and bounds Aforementioned, described, belonging or in

any Wise appertaining, TO HAVE AND TO HOLD all and singular the

said lands, hereditaments and premises with their and every of their

appurtenances and of every part and parcell thereof to the said Pattentees

and their associates, their heirs, successors and assigns, for the proper

use and behoof of the said patentees and their associates, their heirs,

successors and assigns forever.” (Att. A. - Dongan Patent, 12/9/1686,

emphasis added.)

63 The patents explicitly protect the freeholders private property ownership interest in and

jurisdiction over their lands and appurtaining resources.

64 It is well established under the laws of the State of New York that an appurtenant right to

real property attaches to the land but is not the property itself. An appurtenant right is often to

a resource such as a private roadway, beach, Benson Reservation, or other such property or

easement held in common with others through deed or by grant. In the example of the

affirmative grants to the Benson reservation properties, the individual parcel was described in

the deed separately from the grant of common use servient to the parcel. In the instant case,

the patent confirms the purchase of the land with all appurtenances.
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65 It is fantastic to believe that the appurtaining commonage of the freeholders’ customary

fisheries are not an appurtenance within the meaning of these patents. Like all of such other

towns on Long Island, Easthampton (and later Montauk) had carefully alloted and managed its

commonage according to the freeholders’ private interest. (Att. V. - Allotment of

Commonage, 1700, Town Records Vol. II, p. 480).

66 Juridisdiction over the customary fisheries of the town of Easthampton must be affirmed

as under its exclusive jurisdiction together with all other townships making similar claims

under such colonial patents and charters.

67 As previously shown, the protection of the rights granted by the Dongan Patent was a

central cause of the American Revolution, and that this cause was stated within the

Declaration of Independance and included in the 1777 Constitution of the State of New

York, vis:

“For taking away our charters, abolishing our most valuable laws, and

altering fundamentally the forms of our governments”

(Declaration of Independence, contained within1777

Constitution of the State of New York - Att. T. )

68 The Revolutionary War ended in 1783 and the British evacuated Long Island, a territory

that they had held for seven long years. Easthampton and Suffolk County were solidly Patriot

and had fought valiantly against the British (See: Att. W. - Evacuation of the British, 1783).

69 As the legislature of the newly established State of New York began to settle its laws,

rights of property and the adjudication of same were of pre-eminent concern. This court must

consider whether a writ of novel disseisin should lie against the state in favor of the old towns

under Chapter 50 of the Laws of 1787:

“That a writ of novel disseisin shall lie, and be maintained for common of

pasture, fishing and such commons, which any person hath, or shall have
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appendant to freehold, or without freehold, by special deed.” (Att. X. -

Writ of Disseisin, Chapter 50 of the laws of 1787).

70 By entry of this writ the State would be disseised from any claim to the fisheries of the

old Long Island towns. There may have been some historic contention to this end, as it

appears that there was some controversy as the legislature made aborted attempts to regulate

the fisheries in the early 1800s (Att. Y. - Menhaden fisheries, 1883 BiCentennial)

71 The freeholders’ rights to administer the shellfishing has long been recognized and

protected by the various Trustee corporations of Suffolk towns..(Att. Z. - Trustee Journals,

1855; Incidents of the Fisheries, 1885 )

72 East Hampton has always been blessed with good harbors and many boats. People sold

fish and people ate fish or used it for fertilizer or feed. Fishing was clearly a prominent local

franchise based upon the utilization of the commonage of the fisheries, and it was and remains

an appurtenance of great value to our local fishermen and commerce.

73 The private nature of these rights was not in any way unusual. The Dutch colony at New

Netherlands was owned and operated by the Dutch West India Company, a for profit

stockholders’ corporation. (Brief History of the Empire State, by Welland Hendrick, C. W.

Bardeen, publisher, Syracuse, NY, 1892) and the 1664 charter granted to the Duke of York

was for a privately owned colony operated for his personal profit.

74 State and federal authorities have no right to interfere with property owning fishermen in

East Hampton and Montauk. The only body politic with the authority to issue Acts and orders

governing the franchise in the fisheries are the trustee corporations established and operating

under the charters.
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IV. Conclusion

This matter must be dismissed due to reasonable doubt of any legal or Constitutional
claim by the legislature of right to regulate or police Easthampton’s customary fisheries.
The exclusive right to regulatory powers should be affirmed to the trustee corporations

of the old towns established by royal charters to their freeholds.

75 There is a jurisdictional question of law pertaining to any assertion by state and federal

governments to legislative or police powers over the town of Easthampton’s fisheries.

76 The right of town jurisdiction over its customary fisheries was secured as a private right

of the freeholders and residents of said town as both an expressed right and an appurtenance

by the 1666 and 1686 colonial patents.

77 As a successor freeholder (property owner) and resident of the town of Easthampton

established by the colonial patents, Mr Vohpahl’s commercial catch from Easthamptons’

customary fisheries may only be regulated by the Trustees of the Freeholders and

Commonalty of the town of Easthampton as set forth within the 1686 charter.

78 The right of the town of Easthampton and other similarly chartered towns upon Long

Island to the exclusive corporate power of jurisdiction over their customary fisheries to issue

such acts and orders necessary to regulate and protect their customary fisheries must be

recognized and should be affirmed by this court.

79 The instant case against Mr. Stuart Vorpahl must be dismissed due to significant and

reasonable doubt of the legal and constitutional validity of any state or federal claim of

regulatory or police powers over the customary fisheries of the town of Easthampton..

Sworn to this __________ day of November, 2001.

Robert A. Ficalora
acting Supervisor
Incorporated Township of Montauk
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Summary Memorandum of Robert A. Ficalora

M
ay it please the court, the proprietary rights of ownership and governance of the town of

East Hampton must be recognized. The question of law presented in the matter sub

judice is whether the state and federal legislatures have overrreached their constitutional

powers of jurisdiction within the property bounds and appurtenances of the township.

This summary memorandum will only discuss laws that are a clearly an overreaching

imposition of jurisdiction over the lands. The 1686 “Dongan Patent” confirmed the purchase

of the lands of East Hampton together with appurtances and incorporated the the town

government. The town was constituted as a democrat Manor under the laws of England

Jurisdictionally, the Dongan patent created a constitutionally inviolable “state within a

state” in which the town was sovereign within its dominion. The charter specifies that these

powerful home-rule liberties would be exercised within the jurisdiction of the Province (now

State) of New York..

There are two bodies of law that have been unconstitutionally imposed upon East

Hampton (and Montauk), the Town Law and the Conservation Law, both of the State of New

York. No inquiry has been made into what Federal laws might be also at issue.

The current “Town Board” government of East Hampton claims its jurisdiction under

the Town Law of the State of New York and other enabling Acts of the legislature. It has a

zoning board and a planning board that it operates according to the Town Law. The matter of
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Ronning v. Thompson, as chairman of the Planning Board of the Town of Bolton 126 Misc 2d

761 gives a look at how that works under the law:

“ the court starts with the principle that municipalities have no inherent power to enact zoning

regulations. (Matter of Kamhi v. Town of Yorktown, 59 NY2d 385.) Any power they may

have by which to zone is derived from State enabling statutes, which delegate the power to the

Town, in this case Town Law §§ 261, 274-a. Section 261 gives the Town Board power to

zone for the public good by passing an ordinance which regulates and restricts…”

Even the most distorted reading of the 1686 charter, the 1891 law, and the Constitution

of the State of New York cannot support such an overreaching of the state’s jurisdiction by

imposing its laws and governments upon these lands, especially in Montauk.

The Conservation Law is similarly flawed. Upon information and belief, the

Environmental Conservation Law of the State of New York, §11-0105 sets forth that:

“The State of New York owns all fish, game, wildlife, shellfish, crustacea and protected

insects within the state......title thereto shall remain in the state for the purpose of regulating

and controlling their use and disposition"

This clearly an imposition upon the towns of East Hampton and Montauk, even in

Montauk’s state parks. All hunting and fishing is the exclusive private reserve of the

proprietors of these lands. (It should be noted that Montauk’s state parks were taken by Robert

Moses in 1924 under the Conservation Act subject to the rights of whomsoever vested.)

Upon information and belief, the opinion of the Attorney General written to the

Department of Conservation on September 20, 1943 held that the State of New York

succeeded the Crown of Great Britain as sovereign and that the Conservation Law was a

continuation of this claim of sovereignty by the State of New York. Upon the establishing the

State of New York, however, the legislature received only such authority over the towns of

Long Island as was held by the colonial legislature, and that’s not much.

The legislature of the State of New York has overreached its jurisdiction by imposing

its laws upon the lands and waters of the Towns of East Hampton and Montauk. Their is clear

reason to doubt the legality and constitutionaliy of the accusatory instruments by which Mr.

Stuart Bennett Vorpahl is charged. This matter must be dismissed.
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